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U.S. Customs Service 
Treasury Decisions 


19 CFR Parts 4, 6, 18, 24, 122, 123, and 162 
(T.D. 88-12) 


AIR COMMERCE REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: As part of the general revision of the Customs Regula- 
tions, Customs is revising its rules relating to the entry and clear- 
ance of aircraft and the transportation of persons and cargo by air- 
craft. This revision sets forth the general Customs requirements ap- 
plicable to all air commerce. It is presented in a new format and 
includes changes or additions in language to clarify various provi- 
sions and to make some minor substantive changes. 


EFFECTIVE DATE: April 21, 1988. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Larry 
L. Burton, Carrier Rulings Branch (202-566-5706). Operational As- 
pects: Glenn Ross, Office of Inspection and Control (202-566-5607). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs has undertaken to review and revise selected parts of 
the Customs Regulations contained in Chapter I, Title 19, Code of 
Federal Regulations (19 CFR Chapter I), with the objective of reduc- 
ing and/or eliminating, to the fullest extent possible, obsolete and 
unnecessary regulatory requirements. This action was mandated by 
the Regulatory Flexibility Act, and by the Treasury Department 
Regulatory Flexibility Review Plan which appeared in the Federal 
Register on April 14, 1982 (47 FR 16033). As stated in a notice pub- 
lished by Customs in the Federal Register on June 10, 1983 (48 FR 
26831), Part 6, Customs Regulations (19 CFR Part 6), is one of — 
which has been scheduled for revision under the Treasury p 
Before making this revision, Customs published a notice in the 1 Fed. 
eral Register on July 26, 1985 (50 FR 30455), describing the changes 
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to be made and inviting public comments. The comments and our 
analysis are contained in this document. 

The revised Part 6, redesignated as Part 122, sets forth all air 
commerce regulations administered by Customs in a clearly stated 
new format, which incorporates both current provisions and sub- 
stantive changes. The major changes from the long-standing air 
commerce regulations are deletion of the requirement that Ameri- 
can-flag aircraft report foreign repairs and pay duty (a change re- 
sulting from a provision of the Trade Agreements Act of 1979), and 
the inclusion of a subpart dealing with requirements relating to air- 
craft liquor kits. The revision also contains amendments concerning 
overflight exemptions and reporting requirements which was pub- 
lished as T.D. 86-72 in the Federal Register of March 31, 1986, (51 
FR 11004), and T.D. 87-42 published in the Federal Register on 
March 30, 1987 (52 FR 10047), requirements for access to Customs 
security areas published as T.D. 86-174 in the Federal Register on 
September 12, 1986 (51 FR 32448), and elimination of the now de- 
funct international airport at Portal, North Dakota. 

Additionally, amendments necessitated by the revision of the Cus- 
toms bond structure published as T.D. 84-213 in the Federal Regis- 
ter on October 19, 1984 (49 FR 41152), have been incorporated into 
this revision. 

We are aware of the impact of the Anti-Drug Abuse Act of 1986 
(Pub. L. 99-570), upon the penalty provisions of the air commerce 
regulations. Potentially extensive amendments are beyond the 
scope of this general revision and clarification of existing provi- 
sions. Accordingly, any necessary amendments in this regard will 
be the subject of a separate document. 

Revised Part 122 is divided into 17 subparts. Following is infor- 
mation concerning the origins of the various sections as well as a 
discussion of the major changes in each of the subparts. 

§ 122.0 is new and sets forth in general terms the scope and geo- 
graphic applicability of the revised part. 


Suppart A—GENERAL DEFINITIONS AND PROVISIONS 


1. §122.1(a) substitutes the statutory definition of “aircraft” 
from 49 U.S.C. 1301(5) for the present narrower definition of “civil 
aircraft.” 

2. § 122.1(b) is unchanged from § 6.1(e). 

3. § 122.1(c) revises § 6.1(g) by substituting the word “agent” for 
the phrase “authorized person (authorized agent of an owner or 
operator).” 

4. § 122.1(d) is new and clarifies the difference between commer- 
cial and non-commercial (private and public) flights. 

5. § 122.1(e) clarifies § 6.1(h). 

6. § 122.1(f) is new and defines, for the first time, a “landing 
rights airport.” 

7. § 122.1) is a rephrasing of § 24.18. 
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8. § 122.1(h) is new and defines “private aircraft.” 
9. § 122.1(i) is new and defines “public aircraft.” 
10. § 122.1(j) is new = ar “residue cargo.” The definition is 
loosely derived from § 6. 
11. amnatiten carbene aie 
12. § 122.10) combines § 6.1(b) and o aaa includes Puerto Rico in 
the definition of “United States.” 
13. § 122.2 is largely wae ten from § 6.10. 
14. § 122.3 is a rephrasing of § 6.6(b). 
15. §122.4isa rephrasing of § 6.6(a). 
16. § 122.5 significantly revises the specific requirements for re- 
production of Customs forms found in § 6.6(a). 


Suppart B—INTERNATIONAL AIRPORTS 


1. § 122.11(a) rephrases § 6.12(a), (b) and (d). 

2. § 122.11(b) is a rephrasing of § 6.12(c). 

3. § 122.11(c) is a rephrasing of § 6.12(e). 

4. § 122.12(a) is a restatement of § 6.12(f). 

5. § 122.12(b) is a restatement of § 6.12(g). 

6. § 122.12(c) is a restatement of § 6.12(h). 

7. § 122.12(d) is a restatement of § 6.12(i) with deletion of the ref- 
erence to “Area.” 

22.13 is unchanged from § 6.13. 


8. §1 
9. § 122.14 is new and is based upon T.D. 86-174, published in 
the Federal Register on September 12, 1986 (51 FR 32448). 


Suppart C—PRIvATE AIRCRAFT 


1. § 122.21 is new and makes the subpart applicable to all pri- 
vate aircraft. 

2. § 122.22 makes the landing requirements in § 122.31 applica- 
ble to private aircraft. 

3. § 122.23(a) is new and is based upon definitions found in the 
Department of Transportation regulations relating to exemptions 
for air taxi operations (14 CFR Part 298). 

4. § 122.23(b) and (c) is a restatement of § 6.14(a) as amended by 
T.D. 86-22, published in the Federal Register on March 31, 1986 (51 
FR 11004). 

5. § 122.24(a) and (b) is a restatement of § 6.14(d) and (g). 

6. § 122.25(a), (b), (c) and (d) and (e) is a restatement of § 6.14(f), 
as amended by T.D. 86-72 and T.D. 87-42. 

7. § 122.26 is new and exempts private aircraft from entry and 
clearance requirements. 

8. § 122.27 is partially new and partially a restatement of 
§ 148.5. It sets forth the documentation necessary for declaring bag- 
gage and cargo upon arrival of a private aircraft, as well as docu- 
mentation and requirements for departing with certain cargo not 
for hire. 
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9. § 122.28 is based upon § 148.32 and relates to a US. resident 
returning a private aircraft to the U.S. which has been taken 
abroad for non-commercial purposes. 

10. § 122.29 is new and sets forth the changes and procedures re- 
lating to overtime services rendered by Customs in connection with 
an arriving private aircraft. The section is based in part upon 


24.16. 
11. § 122.30 is based upon §§ 6.10 and 6.11, and lists other regula- 
tory requirements applying to private aircraft. 


Suppart D—LANDING REQUIREMENTS 


1. § 122.31(a) contains a complete rewording and restructuring 
of § 6.2(bX1) and sets forth reporting requirements for all non-ex- 
cepted aircraft arriving from outside the U.S. Exceptions appear in 
§ 122.31(b). 

. §122.31(b) is based upon § 6.2(bX3). 

. § 122.31(cX(2) is based upon § 6.2(b\(2). 

. § 122.31) is based upon § 6.2(b\4). 

. § 122.31(e) is based upon § 6.2(bX5). 

. § 122.31(f) is based upon the second sentence of § 6.2(b\1). 

. § 122.32 is based upon the first sentence of § 6.2(a). 

. § 122.33 is based upon the second sentence of § 6.2(a). The re- 
vision adds reference to two other sections relating to alternative 
landing sites. 

9. § 122.34 is based upon the last three sentences of § 6.2(a). 

10. § 122.35 is based upon § 6.2(h). 

. § 122.36 is based upon § 6.2(b\6). 

. § 122.37 is based upon present § 6.2(h). 

. § 122.38(a) is based upon the sentence of present § 6.2(e) and 


. § 122.38(b) is based upon § 6.2(e) and (f). 

. § 122.38(c) is based upon § 6.2(e) and (f). 

. § 122.38(d) is based upon § 6.2(e) and (f) and provides excep- 
tions for the need to obtain a permit or special license for each ar- 
rival or departure. 

17. § 122.38(e) is based upon § 6.2(g). 

18. § 122.38(f) is new and is based upon Customs Circular 
INS-2-EV, dated 12/14/61, and provides the procedure for request- 
ing automatic renewal of permits and special licenses. 


Suppart E—ArrcraFrt ENTRY AND ENTRY DocuMENTS 
1. § 122.41 is based upon §§ 6.3(a), 6.4(a) and (b), and 6.9(c). 
2. § 122.42 is based upon §§ 6.3(b), 6.4(c), and 6.7. 


NOTE: Much of the remainder of Subpart E is based upon $6. 7. It 
covers all of the various forms required for entry. The revision. is 
structured so that each required form is treated in a separate 
section. 
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3. § 122.43(a) and (c) is based upon § 6.7(a) and (b). 

4. § 122.43(b) is based upon Customs Circular AIR-4-ICS, dated 
1/24/68, and permits entry upon presentation of an air cargo mani- 
fest in lieu of a general declaration. 

5. § 122.44 is new and is based upon Customs Circular 
BAG-3-CO (AIR-4-AIR), dated 8/9/65. It states that aircraft 
crewmembers arriving from a foreign area must file a crew baggage 
declaration as provided in Subpart G, Part 148, Customs Regula- 
tions (19 CFR Part 148). 

6. § 122.45 is based upon §6.7(bX1) and substitutes “crew list” 
for “crew manifest.” 

7. § 122.45(d) is based upon Customs Circular BAG-3-CO, dated 
8/9/65, and sets forth requirements for crewmembers returning as 

ngers. 

8. ¢ 122.46(a) is based upon §6.7(bX2). The qualifying phrase 
“for any aircraft required to enter by § 122.41” is added. 

9. § 122.46(b) is based upon the last sentence of § 6.7(bX2), as 
well as Customs Circular AIR-4-ICS, dated 1/24/68. The section in- 
cludes a cross-reference to Subpart G, Part 148, Customs Regula- 
tions (19 CFR Part 148). 

10. § 122.46(c) is based upon the second and third sentences of 
§ 6.7(b\(2). The reference to “attached list” is replaced by “crew pur- 
chase list.” 

11. § 122.47(a) is based upon § 6.7(f). 

12. § 122.47(b) is based upon § 6.7(f). 

13. § 122.47(c\(1) is based upon § 6.7(bX3Xv). 

14. § 122.47(c\(2) is based upon § 6.7(bX3Xv) and (vi), and includes 
major changes. The section specifies that “other domestic supplies” 
may be omitted from the stores list when an appropriate statement 
appears on the manifest or stores list. Further, the statement “Air- 
craft of scheduled airline” Je deleted, thus being made applicable to 
all aircraft required to en 

15. § 122.47(d) is based oie § 6.7(f). 


NOTE: § 122.48 is taken from § 6.7(bX3). Subparagraphs (v) and (vi) 
are included in proposed § 122.47(c). 

16. § 122.48(a) is based upon § 6.7(bX3), and the phrase “for any 
aircraft required to enter under § 122.41” is added for clarification. 

17. § 122.48(b) is based upon § 6.7(bX3). There is no substantive 
change except as concerns the requirement that company mail be 
listed on the cargo manifest. 

18. § 122.48(c) is based upon §6.7(bX3), with the words “duty 
free” inserted for clarity. 

19. § 122.48(d) is based upon § 6.7(bX3Xvii), as amended by T.D. 
84-128, published in the Federal Register on June 4, 1984 (49 FR 
23038). 

20. § 122.48(e) is new and is based upon Customs Circular 
AIR-7-IEI, dated 1/31/72. This section concerns accompanied bag- 
gage in transit. 
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21. § 122.49(a) is based upon § 6.7(hX(1) and (2). 

22. § 122.49(b) is based upon § 6.7(h\1) and (3), as well as § 4.12(a). 
The sections were combined and put in outline form, making it un- 
necessary to continually refer back to Part 4, Customs Regulations 
(19 CFR Part 4), to check the applicability of the vessel regulations 
to aircraft. 

23. Paragraphs (c), (d), (e), and (f) of § 122.49 are based upon 
§§ 6.7(h) and 4.12. The comments relating to § 122.49(b) apply to 
these paragraphs as well. 


NOTE: All reference to the applicability of the vessel repair statute 
(19 U.S.C. 1466) to repairs made to aircraft, currently reflected in 
§ 6.7(d) and (e), are deleted in Part 122 due to enactment of the 
Trade Agreements Act of 1979 (Title 6, § 601(aX3), Pub. L. 96-39), 
which relieved aircraft from the duty provisions of 19 U.S.C. 1466. 


SuBPpaRT F—INTERNATIONAL TRAFFIC PERMIT 


1. § 122.51 is based upon § 6.2(dX3). The word “civil” is deleted 
and the phrase “passengers carried for hire or merchandise” is re- 
placed by the word “commercial.” 

2. § 122.52(a) is based upon § 6.2(dX3). The word “civil” is delet- 
ed and the term “commercial aircraft” replaces the term “interna- 
tional traffic.” 

3. § 122.52(b) is based upon § 6.2(dX3). 

4. § 122.52(c) is based upon the last two sentences of § 6.2(dX3). 
The term “international traffic” has been changed to “commercial 
aircraft.” 

5. § 122.53 is new and is based upon the Federal Aviation Ad- 
ministration regulations (14 CFR 121.153). 

6. § 122.54(a) and (b) is based upon §6.2(dX1). The term “or 
agent” is added to paragraph (b), and necessary information is listed 
for inclusion on Customs Form 7507 ae to Proceed). 

7. § 122.54(c) is based upon § 6.2(dX1 

8. § 122.54(d), (e) and (f) is based ina § 6.2(dX(1). 

9. § 122.54(g) is based upon § 6.2(d\(2). 


Susppart G—CLEARANCE OF AIRCRAFT AND PERMISSION To DEPART 


1. § 122.61 is based upon §6.3(c) and includes a general state- 
ment covering all aircraft except public and private. 

2. § 122.62(a), (b) and (c) is based upon the third, fourth, and 
fifth sentences of § 6.3(c), and names those aircraft not otherwise re- 
quired to clear. 

3. § 122.63(a) is based upon § 6.5(c). 

4. § 122.63(b) is based upon § 6.5(c). 

5. § 122.64 is based upon § 6.3(d) and is largely a restatement of 
§ 122.63(a) and (b), but deals with aircraft not using the procedure 
outlined therein. 
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6. § 122.65 is new and provides that aircraft commanders must 
notify Customs if departure is delayed or cancelled after the air- 
craft has been cleared or given permission to depart. 


Suspart H—DocuMENTS REQUIRED FOR CLEARANCE AND PERMISSION TO 
DEPART 


1. § 122.71 is based upon § 6.8(a) and rephrases the telephonic 
clearance procedures, added by T.D. 82-92, published in the Federal 
Register on May 14, 1982 (47 FR 20750). 

2. § 122.72 is based upon § 6.8(a). 

3. § 122.73 is based upon § 6.8(b) and a 82-92, and concerns 
the form and preparation of air cargo 

4. § 122.74(a) is based upon § 6.8(a) and be Bureau of the Cen- 
sus regulations (15 CFR 30.24). The term “Customs officer in 
charge” is changed to “district director.” 

5. § 122.74(b) is based upon § 6.8(a). The term “Customs officer 
in charge” is changed to “district director.” 

6. § 122.74(c) is based upon § 6.8(a) and 15 CFR 30.24(a). 

7. § 122.74(cX1) is based upon § 6.8(a) and 15 CFR 30.24(a), and 
concerns shipments to foreign countries. 

8. § 122.74(c\(2) is based upon § 6.8(e) and 15 CFR 30.24(a\1), and 
concerns shipments to and from Puerto Rico. 

9. § 122.74(cX3) is based upon §6.8(a) and 15 CFR 30.24(a\X1), 
and concerns shipments to U.S. possessions. 

10. § 122.74(d) is based upon § 6.8(e). The phrase “or all required 
cargo documents will be filed within the 7-day bond period” is 
added. 

11. §122.75(aX1) and (2) is based upon §6.8(e) and 15 CFR 
30.21(b), and concerns the contents of a complete air cargo manifest. 

12. § 122.75(b) is based upon the third and fourth sentences of 
§ 6.8(e). 

13. § 122.76 is based upon § 6.8(a) and 15 CFR 30.1, and sets forth 
the requirements for Shipper’s Export Declarations. 

14. § 122.77 is based upon § 6.8(d). 

15. § 122.78 is based upon § 6.8(c). The phrase “cargo manifest” 
replaces “outward manifest.” 

16. § 122.79(a) is based upon §§6.5(b) and 6.3(c), and concerns 
shipments to U.S. possessions, other than Puerto Rico. 

17. § 122.79(b) is based upon §§6.5(b) and 6.3(c), and concerns 
manifest requirements on direct flights to Puerto Rico. 

18. § 122.80 is based upon §6.8(e), and concerns verification by 
Customs of statements made on shipping records 


Suspart I—ProcepDurREs FoR RESIDUE CARGO AND STOPOVER PASSENGERS 


1. § 122.81 is based upon § 6.9(a). 

2. § 122.82 is based upon the §§ 6.9(a), 4.85(a), 133.13(a) and (b), 
and 113.61, and details the bond requirement for aircraft seeking a 
permit to proceed while carrying residue cargo. 
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3. § 122.83(a) is based upon § 6.9(b), footnote 6. The term “area” 
is deleted, and the phrase “an authorized person” is replaced by the 
word “agent.” 

4. § 122.83(b) is based upon § 6.9(b), and includes a provision for 
crew purchases and stores lists, as well as alternate procedures for 
unlisted items. 

5. § 122.83(c) is based upon § 6.9(b). The clarifying phrase “An 
abstract general declaration and manifest need not be filed at the 
last domestic port of discharge” is added. 

6. § 122.83(d) is based upon § 6.9(b), and relates to the contents 
of a permit to proceed. The word “agent” replaces the phrase 
“authorized person”, and the phrase “Customs officer in charge” re- 
places ‘ ‘appropriate Customs officer.” 

7. § 122.83(e) is based upon § 6.9, and includes a reproduction of 
Customs Form 7512-C, Permit to Proceed. 

8. § 122.83(f) is based upon § 6.9(b). The phrase “The documents 
presented by the aircraft commander or authorized person when ap- 
plying for clearance shall be delivered to the aircraft commander” 
is replaced by “* * * must be delivered to aircraft commander or 
agent.” The word “agent” replaces the phrase “authorized person.” 

9. § 122.84(a) and (b) is based upon § 6.9%c). 

10. § 122.84(c) is based upon §6.%c). The section provides that 
declarations are to be detached by Customs. 

11. § 122.84(d) i is based upon § 6.9(c), and concerns departure from 
an intermediate airport. 

12. § 122.85 is hea upon § 6.9(d). It concerns arrival at the final 
airport. 

13. § 122.86 is new and is based upon Customs Circular 
AIR-7-EV, dated 11/23/59. It concerns the substitution of aircraft 
under the residue cargo procedures. 

14. § 122.87 is based upon § 6.9(e). 

15. § 122.88 is based upon § 6.9(f). 


SuBPART J—TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 


1. § 122.91 is based upon § 6.15(a). 

2. § 122.92(a) and (b) is based upon § 6.15(b(1) and (2). 

3. § 122.92(c) is based upon § 6.15(bX3). 

4. § 122.92(d) is based upon § 6.15(b\(4). 

5. § 122.92(e) is based upon § 6.15(bX(5), and the phrase “aircraft 
of the same line” is changed to “aircraft of the same airline.” 

6. § 122.92(f) is based upon the first sentence of § 6.15(b\6). 

7. § 122.92(g) is based upon the second sentence of § 6.15(b\6). 

8. § 122.93(a) is based upon § 6.15(c). The word “port” is changed 
to “airport”, the phrase “authorized person” is replaced by the word 
“agent”, and reference to appropriate Customs forms is inserted. 

9. § 122.93(b) is based upon § 6.15. 

10. § 122.94(a) is based upon § 6.16. 
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11. § 122.94(b) is based upon § 6.16, and the phrase “authorized 
person” is replaced by the word “agent 
12. § 122.95 is based upon footnote 9 of § 6.15(a). 


Suppart K—AccoMPANIED BAGGAGE IN TRANSIT 


1. § 122.101 and 122.102 are new and are based upon Customs 
Circular AIR-7-IEI, dated 1/31/72. These sections concern entry 
and inspection of accompanied baggage in transit. 


Suspart L—Transit Arm Carco Manirest (TACM) Procepures 


1. § 122.111 is based upon § 6.17. 
2. § 122.112(a), (b) and (c) is based upon the definition portion of 


6.17. 
3. § 122.112(d) is based upon § 6.18(a), and defines the use of the 
transit air cargo ifest. 

4. § 122.113 is based upon § 6.18(a), and discusses the form used 
for transit air cargo manifest procedures. 

5. § 122.114(a) is based upon the last sentence of § 6.18(a), and 
Customs Circular AIR—7—EV, dated 5/8/62. 

6. § 122.114(b) is based upon the first sentence of § 6.18(b). 

7. § 122.114(bX(2) is based upon the second sentence of § 6.18(b). 

8. § 122.114(c) is based upon § 6.18(d). 

9. § 122.114(d) is based upon Customs Circular AIR-7-EV, dated 
5/8/62, and concerns corrections to the route shown on the original 
manifest 

10. § 122, 115 is based upon §6.18(e) and Customs Circular 
AIR-7-EV, dated 5/8/62. The section concerns labeling of cargo. 

11. § 122.116 is based upon §6.19. 

12. § 122.117(aX(1) is based upon the first sentence of § 6.20(c). 

13. § 122.117(aX2) is based upon the second sentence of § 6.20(c). 

14. § 122.117(b) is based upon § 6.20(b) and (d). 

15. § 122.117(cX1) is based upon § 6.20(c) and concerns responsibil- 
ity for direct exportation of transit air : 

16. § 122.117(cX2) is based upon the fourth sentence of § 6.20(c). 

17. § 122.117(cX3) is based upon the last sentence of §6.20(c). 
§ 122.17(c\4) is based upon the third sentence of § 6.20(c). 

18. § 122.117(d) is based upon § 6.20(e) and concerns receipts for 
split shipments. 

19. § 122.118(a) is based upon § 6.24(a). All material in the section 
following the phrase “in the United States” is deleted and the 
words “under this section” are added. 

20. § 122.118(b) is based upon § 6.21(c). 

21. § 122.118(c) is based upon § 6.24(b) and (c). 

22. § 122.118(d) is based upon § 6.24(g) with the phrase “air carri- 
er” being replaced by the word “airline.” 

23. § 122.118(f) is based upon Customs Circular AIR-7-CO, dated 
3/17/65. It concerns the exportation of post-entered air cargo. 

24. § 122.118(g) is based upon § 6.24(d). 
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25. § 122.119(a) is based upon § 6.22(a). 

26. § 122.119(b) is based upon § 6.21(a). 

27. § 122.119(c) is based upon §6.22(a) and Customs Circular 
TRA-1-IMS, dated 7/15/68. 

28. § 122.119(dX1) and (2) is based upon § 6.22(c) and (d), and con- 
cerns failure to deliver transit air cargo in a timely fashion. 

Be = 122.119(e) is new and concerns the transfer of cargo between 


"30. rs 122. 120(a) is based upon § 6.23(a) and establishes the author- 
ity for transporting cargo to another port for exportation. 

31. § 122.120(bX(1) is based upon the first sentence of § 6.23(a). 

32. § 122.120(bX(2) is based upon the second sentence of § 6.23(c). 
The phrase “when the goods are ready for lading” is replaced by the 
phrase “when transit air cargo is ready for lading.” 

33. § 122.120(c) is based upon § 6.21(b), and concerns the time lim- 
it for delivery of transit air cargo for exportation. 

34. § 122.120(d) is based upon §6.23 and sets forth new proce- 
dures for using Customs Form 7512-C. 

35. § 122.120(e) is based upon §6.23(b) and details the require- 
ments for presentation of the carrier manifest copy. 

36. § 122.120(f) is based upon the first sentence of § 6.23(c). 

37. § 122.120(g) is based upon § 6.23(e). 

38. § 122.120(h) is based upon § 6.23(d). The phrase “these docu- 
ments (including the clearance copies of transit air cargo manifest)” 


is replaced by the phrase “the exportation and clearance copies of 
transit air cargo manifests.” 

39. § 122.120(i) is based upon § 6.23(h). 

40. § 122.120(j) is based upon § 6.23(h) and concerns cargo laden 
on more than one aircraft of the same airline. 

41. §122.120(k) is based upon § 6.27(g). 


Suppart M—Arrcrart Liquor Krrs 


NOTE: §§ 122.131 through 122.137, the aircraft liquor kit provi- 
sions, do not appear in Part 6, Customs Regulations. The Subpart is 
based upon Customs Circular AIR-7-AIR, dated 6/16/64. 


Suppart N—Fuicuts To AND From THE U.S. Vircin IsLanps 


1. § 122.141 is a new definition section, inserted to help clarify 
the subpart. 

. § 122.142 is based upon § 6.25(a). 

. § 122.143 is based upon § 6.25(b). 

. § 122.144(aX(1) is based upon § 6.25(cX1). 

. § 122.144(aX(2) is based upon § 6.25(cX2). 

. § 122.144(b) is based upon § 6.25(cX3). 

. § 122.144(c) is based upon § 6.25(c\4). 
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Suppart O—F icuts To AND From CusBa 


§§ 122.151 through 122.158 are based upon § 6.3a, as amended by 
T.D. 87-77, published in the Federal Register on June 30, 1987. (52 
FR 24291). 


Suppart P—Pustic AIRCRAFT 
[Reserved] 
SuppaRt Q—PENALTIES 


1. § 122.161 is based upon § 6.11. 
2. § 122.162 is based upon § 6.7(h). 
3. § 122.163 is based upon § 6.22(e). 
4. § 122.164 is based upon § 6.23(g). 
5. §122.165 is new and is based upon Customs Circular 
AIR-4-CR, dated 11/12/72. It concerns the Air Cabotage statute, 49 
U.S.C. App. 1508(b). 

6. § 122.166 is new and is based upon amendments to 19 U.S.C. 
1433 and 1436. 

7. § 122.167 is new and is based upon amendments to 19 U.S.C. 
1433 and 1436. 


EprroriAL CHANGES 
Throughout the revision, numerous editorial changes have been 


made to clarify and simplify the language contained in the existing 
air commerce regulations. 


ANALYsIs OF COMMENTS 


Only six comments were received in response to the July 26, 
1985, Federal Register notice. Of these, two were from and 
airline industry associations, two from Federal Government offices, 
one from a customs broker, and one from an aircraft importer. 

Two commenters stated that the requirements in § 122.23, relat- 
ing to 1-hour advance notice of penetration of U.S. airspace by pri- 
vate aircraft arriving from areas south of the U.S., are burdensome, 
and that compliance may be impossible in some instances. 

As discussed in T.D. 86-72, published in the Federal Register on 
March 3, 1986 (51 FR 11004), Customs changed the notice time in 
§ 6.14 from 15-minutes to 1-hour after very careful consideration of 
the effect and impact of such a change. The revised reporting time 
was determined to be necessary for valid enforcement reasons. If 
the 1-hour time period proves unworkable for some aircraft opera- 
tors, Customs will consider accepting notification of intended air- 
space penetration when a flight plan is filed with the Federal Avia- 
tion Administration or at any time prior to departure from the U.S. 

A discussion of the other sections commented upon follows. 

§ 122.2(cX1) and (2). (renumbered § 122.1(c\(1) and (2) in this docu- 
ment). Companies acting as an agent for an airline temporarily im- 
porting an aircraft for modifications, or, if a used aircraft, being 
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traded in for a new one, should be permitted to act as an agent for 
the airline without holding a power of attorney or without having 
written authority from the airline. This comment’ is outside the 
scope of this revision. Relevant procedures for these matters are set 
forth in § 10.36a, Customs Regulations (19 CFR 10.36a). 

§ 122.6(6). (renumbered § 122.5(b) in this document). Airlines need 
to have flexibility in determining the size, shape, and color of gener- 
al declaration and air cargo manifest forms to conform with other 
private sector documents. 

The requirements in §6.6, upon which $122.6 is based, were 
amended by T.D. 85-157, published in the Federal Register on Sep- 
tember 19, 1985 (50 FR 37996). The amendment permits private sec- 
tor printing of the forms so long as the same size, wording arrange- 
ment, style and size of type, and quality of paper are used. 

§ 122.13. The list of international airports should be revised 
frequently. 

This section is unchanged from § 6.13. The comment is not rele- 
vant to this revision. Changes to the list are made as needed. 

§ 122.23(b). The requirement that advance notice of U.S. airspace 
penetration be made by aircraft arriving from the south, even 
though not touching foreign territory, is unduly burdensome. 

As stated earlier in this document, the amendment to § 6.14 by 
T.D. 86-72 represents a necessary enforcement requirement. How- 
ever, Customs will continue to accept the notification either prior to 
or during such a flight. 

§ 122.24. Houston nee: Airport should be added to the 
list of designated airpo 

As no aadtiia 4 or “juatification was offered, no such action will 
be taken at this time. 

§ 122.25. The section should be changed to permit air ambulances 
to get single flight exemptions from special landing requirements 
without the necessity of notification 15 days in advance. 

Such exemption may be granted in the discretion of the appropri- 
ate district director. 

§ 122.27. The minimum dollar amount for which landing certifi- 
cates or copies of foreign customs entries for merchandise must be 
filed should be changed from $100 to $500. 

As this suggestion has merit, it has been adopted. 

§ 122.29. The question is posed as to why Customs overtime 
charges apply to aircraft and not to vehicles. 

This is because service is provided 24 hours a day to aircraft and 
vessels. The service is free during normal working hours, but must 
be reimbursed at other times. Automobiles must arrive at Customs 
border stations during regular hours of operation only and no ser- 
vice is provided during other times. 

§ 122.34. Landing rights airports should be required to provide 
proper office and other space for use by Federal officials. 
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Authority for such a requirement is found in 31 U.S.C. 9701, and 
airports provide the necessary space for use by the Federal Inspec- 
tion Services. 

§ 122.34(aX1). The words “or his representative” should be added 
to the section to indicate that the regional commissioner need not 
personally grant landing rights. 

This suggestion has been adopted. 

§ 122.42. The section should be changed to permit aircraft to land 
for refueling only, without the need to formally enter. 

As the suggestion has merit, it has been adopted. The section has 
been changed to set forth certain conditions which must be met for 
aircraft to be excepted from the entry requirement. 

§ 122.46. The section, which concerns crew purchase lists, should 
be changed to reflect contemporary procedures 

We believe that the section is properly drafted at present because, 
while it is true that a crew purchase list is rarely used, the require- 
ment should be retained as an optional procedure for crewmember 
declarations. 

§ 122.48. The following changes were suggested: Airline company 
mail should be considered “baggage” without the necessity to in- 
clude it on a manifest. Reference to Customs Form 5119A should be 
changed to 7501. The third sentence of paragraph (d) should be 
changed to read “* * * added to the cargo list * * *”, rather than 
“* * * shown on the cargo manifest.” Finally, the second sentence of 
paragraph (e) should be changed to “* * * while in transit through 
the U.S.” instead of “* * * during the flight.” 

Customs believes that company mail should continue to be mani- 
fested as cargo and be subject to examination. The remaining points 
are well taken, and appropriate changes have been made. 

§ 122.49. The section should provide for corrections made to air 
waybills as well as air cargo manifests. 

We agree and have amended the section accordingly. 

§ 122.52). Paragraph (c) should be changed to read, in appropri- 
ate part, “* * * carrying neither passengers nor cargo”, in lieu of 
the words “* * * in ballast.” 

We agree and have made the necessary change. 

Subpart F. The subpart title should be changed to avoid confusion 
with Subpart I. 

We agree and have changed the title. 

Subpart H. The subpart should include the requirements for an 
outward general declaration, Customs Form 7507. 

This was an inadvertent omission which has been corrected. 

§ 122.65. The section should include mention of a time limit with- 
in which an aircraft must depart after receiving clearance to 
depart. 

The suggestion has been adopted and the section has been appro- 
priately amended. 
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§ 122.71. The section is burdensome because it requires an air- 
craft to depart only from an airport where Customs officers are 
stationed. 

This is an incorrect interpretation. Aircraft departing with no 
commercial export cargo may clear by telephone in advance with 
the district director nearest the departure place. 

§ 122.83(d). The “permit to proceed” form printed in the section 
should be changed in two respects. First, the phrase “number of 
pieces of cargo not cleared” should be deleted because it has no ap- 
plication to aircraft which can now accommodate up to 60 
breakbulk containers, and the counting of pieces is not done the 
same way at any two airports. Secondly, reference to Public Health 
Service (PHS) clearance should be deleted noes PHS personnel 
no longer routinely inspect arriving passeng 

We concur in the first suggestion and m8 modified the form ac- 
cordingly. We have contacted the PHS regarding the second sugges- 
tion and as they have no objection to deletion of the requirement, 
this change has also been made. 

§ 122.86(dX2). The last sentence, which reads, “No other cargo 
may be laden on the substitute aircraft.”, should be deleted. 

This sentence was inserted to insure that foreign aircraft are not 
used in violation of the air cabotage law, prohibiting certain air 
transit within the U.S. However, as the Federal Aviation Adminis- 
tration, which is responsible for this requirement, did not object to 
the suggestion, the change has been made. 

§ 122.92(a) and (6). Customs Form 7520, Manifest of Baggage 
Shipped in Bond, should be described in the section, and the re- 
quirement for submitting both the Customs Form 7512 and Customs 
Form 7512-C should be deleted. 

Use of the CF 7520 is described in § 18.13, Customs Regulations 
(19 CFR 18.13), and we have added an appropriate reference to that 
section. In regard to the requirement that both the CF 7512 and CF 
7512-C be completed for in-bond merchandise, it has been deter- 
mined that the information on the CF 7512-C is easier to read and 
use than that on the CF 7512. Accordingly, at this time, the require- 
ment that both forms be submitted is being retained. 

§ 122.115. The warning label procedure in regard to transit air 
cargo not directly exported from the port of arrival is impractical 
and should be dropped. 

Customs continues to experience problems associated with the un- 
authorized delivery of in-bond merchandise. Therefore, we must 
continue to require that the warning label be affixed to all such 
shipments which are not sealed. 


CoNFORMING AMENDMENTS 


The revision of the air commerce regulations by elimination of 
Part 6, Customs Regulations (19 CFR Part 6), and the addition of a 
new Part 122, Customs Regulations (19 CFR Part 122), requires that 
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certain non-substantive amendments be made to other parts of the 
Customs Regulations to conform them to the revised scheme. These 
amendments consist wholly of changing citations to Part 6 to the 
appropriate citations in Part 122 wherever they appear. 


REGULATORY FLexipmiry Act 


Pursuant to the provisions of § 605(b) of the Regulatory Flexibili- 
ty Act (Pub. L. 96-354, 5 U.S.C. 601, et seq.), it is certified that this 
revision will not have a significant economic impact on a substan- 
tial number of small entities. Accordingly, it is not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE OrDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


DRaFTING INFORMATION 


The principal author of this document was Larry L. Burton, Of- 
fice of Regulations and Rulings, Customs Headquarters. However, 
personnel from other offices participated in its development. 


List oF Sussects In 19 CFR Parr 122 
Air carriers, Air transportation, Aircraft, Airports, Cuba, Freight. 
PART 6—AIR COMMERCE REGULATIONS 


Chapter I of Title 19, Code of Federal Regulations, is amended by 
removing Part 6 (19 CFR Part 6). 

Chapter I of Title 19, Code of Federal Regulations, is further 
amended by adding a new part, Part 122, to read as follows: 


PART 122—AIR COMMERCE REGULATIONS 


122.0 Scope 
SUBPART A—GENERAL DEFINITIONS AND PROVISIONS 


General definitions. 

Other Customs laws and regulations. 
Availability of forms. 

English uired. 
Reproduction of Customs forms. 


SUBPART B—INTERNATIONAL AIRPORTS 


Designation as international airport. 
Operation of international airports. 
List of international airports. 
Access to Customs Security Areas. 
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SUBPART C—PRIVATE AIRCRAFT 
Sec 


122.21 Application. 

122.22 Notice of arrival. 

122.23 Private aircraft arriving from areas south of the U.S. 
122.24 Landing requirements. 

122.25 Exemption from special landing requirements. 
122.26 Entry and clearance. 

122.27 Documents required. 

122.28 Private aircraft taken abroad by US. residents. 
122.29 Overtime services. 

122.30 Other Customs laws and regulations. 


SUBPART D—LANDING REQUIREMENT 
Sec. 


122.31 Notice of arrival. 

122.32 Aircraft required to land. 

122.33 Place of first landing. 

122.34 Landing rights airport. 

122.35 Emergency or forced landing. 

122.36 Responsibility of aircraft commander. 

122.37 Precleared aircraft. 

122.38 Permit and special license to unlade and lade. 


SUBPART E—AIRCRAFT ENTRY AND ENTRY DOCUMENTS 
Sec. 
122.41 Aircraft required to enter. 
122.42 Aircraft entry. 
122.43 General declaration. 
122.44 Crew baggage declaration. 
122.45 Crew list. 
122.46 Crew purchase list. 
122.47 Stores list. 
122.48 Air cargo manifest. 
122.49 Correction of air cargo manifest or air waybill. 


SUBPART F—INTERNATIONAL TRAFFIC PERMIT 


Sec. 
122.51 Aircraft of domestic origin registered in the U.S. 

122.52 Aircraft of foreign origin registered in the U.S. 

122.53 Aircraft of foreign registry chartered or leased to U.S. air carriers. 
122.54 Aircraft of foreign registry. 


SUBPART G—CLEARANCE OF AIRCRAFT AND PERMISSION TO 
DEPART 


Sec. 
122.61 Aircraft required to clear. 

122.62 Aircraft not otherwise required to clear. 
122.63 Scheduled airlines. 

122.64 Other aircraft. 

122.65 Failure to depart. 


SUBPART H—DOCUMENTS REQUIRED FOR CLEARANCE AND 
PERMISSION TO DEPART 
Sec 


122.71 Aircraft departing with no commercial export cargo. 
122.72 Aircraft departing with commercial export cargo. 
122.73 General declaration and air cargo manifest. 

122.74 Incomplete (pro forma) manifest. 

122.75 Complete manifest. 
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SUBPART H—Continued 

Sec. 

122.76 Shipper’s Export Declarations and inspection certificates. 

122.77 Clearance certificate. 

122.78 Entry or withdrawal for exportation or for transportation and exportation. 
122.79 Shipments to U.S. possessions. 

122.80 Verification of statement. 


SUBPART I—PROCEDURES FOR RESIDUE CARGO AND 
STOPOVER PASSENGERS 
Sec. 
122.81 Application. 
122.82 Bond requirements. 
122.83 Forms required. 
122.84 Intermediate airport. 
122.85 Final airport. 
122.86 Substitution of aircraft. 
122.87 Other requirements. 
122.88 Aircraft carrying domestic (stopover) passengers. 


SUBPART J—TRANSPORTATION IN BOND AND MERCHANDISE 
IN TRANSIT 


Sec. 

122.91 Application. 

122.92 Procedure at port of origin. 

122.93 Procedure at destination or exportation airport. 
122.94 Certificate of lading for exportation. 

122.95 Other provisions. 


SUBPART K—ACCOMPANIED BAGGAGE IN TRANSIT 
See. 


122.101 Entry of accompanied baggage. 
122.102 Inspection of baggage in transit. 


SUBPART L—TRANSIT AIR CARGO MANIFEST (TACM) 
PROCEDURES 


See. 

122.111 Application. 

122.112 Definitions. 

122.113 Form for transit air cargo manifest procedures. 
122.114 Contents. 

122.115 Labeling of cargo. 

122.116 Identification of manifest sheets. 

122.117 Requirements for transit air cargo transport. 
122.118 Exportation from port of arrival. 

122.119 Transportation to another U‘S. port. 

122.120 Transportation to another port for exportation. 


SUBPART M—AIRCRAFT LIQUOR KITS 


Application. 

Sealing of aircraft liquor kits. 

Stores list required on arrival. 

When airline does not have in-bond liquor storeroom. 
When airline has in-bond liquor storeroom. 

Outgoing stores list. 

Certificate of use. 
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SUBPART N—FLIGHTS TO AND FROM THE U.S. VIRGIN 
ISLANDS 


Sec. 
122.141 Definitions. 

122.142 Flights between the U.S. Virgin Islands and a foreign area. 
122.143 Flights from the U.S. to the U.S. Virgin Islands. 

122.144 Flights from the U.S. Virgin Islands to the U'S. 


SUBPART O—FLIGHTS TO AND FROM CUBA 


Definitions. 

Application. 

Limitations on airport of entry or departure. 
Notice of arrival. 

Documents to be presented upon arrival. 
Release of passengers. 

Documents required for clearance. 

Other entry and clearance requirements. 


SUBPART P—PUBLIC AIRCRAFT 


[Reserved] 


SUBPART Q—PENALTIES 


In general. 

Failure to notify and explain differences in air cargo manifest. 

Transit air cargo traveling to U.S. ports. 

Transportation to another port for exportation. 

Air cabotage. 

Arrival, departure, discharge, and documentation. 

Aviation smuggling. 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1433, 1436, 1459, 1590, 1594, 
1624, 1644, 49 U.S.C. App. 1509. 


§ 122.0 Scope. 


The regulations in this part relate to the entry and clearance of 
aircraft, and the transportation of persons and cargo by ai 
and are applicable to all air commerce. They do not apply to Guam, 
Midway, American Samoa, Wake, Kingman Reef, Johnston Island, 
and other insular possessions of the U.S. not specified herein. They 
do apply to the U.S. Virgin Islands as stated in Subpart N 
(§§ 122.141-122.144), and Cuba as stated in Subpart O 
($§ 122.151-122.158). 


SuspaRt A—GENERAL DEFINITIONS AND PROVISIONS 
§ 122.1 General definitions. 


The following definitions apply in this part, unless otherwise 
stated: 

(a) Aircraft. An “aircraft” is any device now known, or hereafter 
invented, used, or designed for navigation or flight in the air. It 
does not include hovercraft. 
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(b) Aircraft commander. An “aircraft commander” is any person 
serving on an aircraft who is in charge or has command of its opera- 
tion and navigation. 

(c) Agent. An “agent” is any person who is authorized to act for 
or in place of: 

(1) An owner or operator of a scheduled airline by written au- 
thority; or 

(2) An owner or operator of a non-scheduled airline, by power of 
attorney. 


The authority to act shall be in writing and satisfactory to the dis- 
trict director. 

(d) Commercial aircraft. A “commercial aircraft” is any aircraft 
transporting passengers and/or cargo for some payment or other 
consideration, including money or services rendered. 

(e) International airport. An “international airport” is any air- 
port designated by: 

(1) The Secretary of the Treasury or the Commissioner of Cus- 
toms as a port of entry for aircraft arriving in the U.S. from any 
place outside thereof and for the merchandise carried on such 
aircraft; 

(2) The Attorney General as a port of entry for aliens arriving on 
such aircraft; and 

(3) The Secretary of Health and Human Services as a place for 
quarantine inspection. 

(f) Landing rights airport. A “landing rights airport” is any air- 
port, other than an international airport, at which flights from a 
foreign area may be allowed to land. 

(g) Preclearance. “Preclearance” is the examination and inspec- 
tion of air travelers and their baggage, at the request of an airline, 
at foreign places where Customs personnel are stationed for that 
purpose. Preclearance may be used only for air travelers and their 
baggage, not for merchandise. 

(h) Private aircraft. A “private aircraft” is any aircraft e 
in a personal or business flight to or from the U.S. which is not: 

(1) carrying passengers and/or cargo for commercial purposes; 

(2) leaving the U.S. carrying neither passengers nor cargo in or- 
der to lade passengers and/or cargo in a foreign area for commer- 
cial purposes; or 

(3) returning to the U.S. carrying neither passengers nor cargo in 
ballast after leaving with passengers and/or cargo for commercial 


purposes, 

(i) Public aircraft. A “public aircraft”, is any aircraft owned by, 
or under the complete control and management of the U.S. govern- 
ment or any of its agencies, or any aircraft owned by or under the 
complete control and management of any foreign government 
which exempts public aircraft of the U.S. from arrival, entry and 
clearance requirements similar to those provided in Subpart C of 
this part, but not including any government owned aircraft engaged 
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in carrying persons or property for commercial purposes. This defi- 
nition applies if the aircraft is: 

(1) manned entirely by members of the armed forces or civil ser- 
vice of such government, or by both; 

(2) transporting only property of such government, or passengers 
traveling on official business of such government; or 

(3) carrying neither passengers nor cargo. 

(j) Residue cargo. “Residue cargo” is any cargo on board an air- 
craft arriving in the U.S. from a foreign area if the: 

(1) final delivery airport in the U.S. is not the port of arrival; or 

(2) cargo remains on board the aircraft and travels from port to 
port in the US., for final delivery in a foreign area. 

(k) Scheduled airline. A “scheduled airline” is any individual, 
partnership, corporation or association: 

(1) engaged in air transportation under regular schedules to, 
over, away from, or within the U.S.; and 

(2) holding a Foreign Air Carrier Permit or a Certificate of Public 
Convenience and Necessity, issued by the Department of Transpor- 
tation pursuant to 14 CFR 201 and 213. 

() United States. Except when used in another context, “U.S.” 
means the territory of the several States, the District of Columbia, 
and Puerto Rico, including the territorial waters and overlying 
airspace. 

§ 122.2 Other Customs laws and regulations. 


Except as otherwise provided for in this chapter, and insofar as 
such laws and regulations are applicable, aircraft arriving or hav- 
ing arrived from or departing for any foreign port or place, and the 
persons and merchandise, including baggage, carried thereon, shall 
be subject to the laws and regulations applicable to vessels to the 
extent that such laws and regulations are administered or enforced 
by Customs, as provided in 49 U.S.C. App. 1509(c). 


§ 122.3 Availability of forms. 

The forms mentioned in this part may be purchased from the dis- 
trict director at a port of entry. A small quantity of each form is set 
aside by district directors for free distribution and official use. 


§ 122.4 English language required. 
A translation in the English language shall be attached to the 
original and each copy of any form or document written or printed 


in a foreign language. 
§ 122.5 Reproduction of Customs forms. 

(a) Specifications. Subject to approval by Customs, the forms 
mentioned in this Part may be printed by private parties if the 


specified size, wording arrangement, style and size of type, and 
quality of paper are used. 
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(b) Exceptions. District directors may accept privately printed 
copies of the General Declaration (Customs Form 7507) and air car- 
go manifest (Customs Form 7509) which are different from the offi- 
cial forms. The privately printed forms shall include all information 
required on the official forms. The differences allowed are: 

(1) General Declaration. Customs Form 7507 may be printed in 
several languages, so long as the form includes an English version. 
The instructions on the reverse side of the official form may be 
omitted. 

(2) Air cargo manifest. Customs Form 7509 may be changed to al- 
low for additional information used by the airline. 


SusBpaRT B—INTERNATIONAL AIRPORTS 


§ 122.11 Designation as international airport. 


(a) Procedure. International airports, as defined in § 122.1(e), will 
be designated after due investigation to establish that sufficient 
need exists in any particular district or area to justify such designa- 
tion and to determine the airport best suited for such purpose. In 
each case, a specific airport will be chosen, rather than a general 
area or district. International airports will be publicly owned, un- 
less circumstances require otherwise. 

(b) Withdrawal of designation. The designation as an internation- 
al airport may be withdrawn for any of the following reasons: 

(1) the amount of business clearing through the airport does not 
justify maintenance of inspection equipment and personnel; 

(2) proper facilities are not provided or maintained by the 


airport 

(3) the rules and regulations of the Federal Government are not 
followed; or 

(4) some other location would be more useful. 

(c) Providing office space to the Federal Government. Each inter- 
national airport shall provide, without cost to the Federal Govern- 
ment, proper office and other space for the sole use of Federal offi- 
cials working at the airport. A suitable paved loading area shall be 
supplied by each airport at a place convenient to the office space. 
The loading area shall be kept for the use of aircraft entering or 
clearing through the airport. 


§ 122.12 Operation of international airports. 


(a) Entry, clearance and charges. International airports are open 
to all aircraft for entry and clearance at no charge by Customs. 
However, charges may be assessed by the airport for commercial or 
private use of the airport. 

(b) Servicing of aircraft. When an aircraft enters or clears 
through an international airport, it shall be promptly serviced by 
airport personnel solely on the basis of order of arrival or readiness 
for departure. Servicing charges imposed by the airport operators 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 14, APRIL 6, 1988 


shall not be greater than the schedule of charges in effect at the air- 
port in question. 

(c) Federal Aviation Administration rules. International airports 
shall follow and enforce any requirements for airport operations, in- 
cluding airport rules, that are set out by the Federal Aviation Ad- 
ministration in 14 CFR Part 91. 

(d) Additional requirements. Additional requirements may be put 
into effect at a particular airport as the needs of the Customs dis- 
trict served by the airport demand. 


§ 122.13 List of international airports. 


The following is a list of international airports of entry designat- 
ed by the Secretary of the Treasury: 


ean omen Ripor 
Burlington. BE FS cca cae Burlington International Airport. 
Calexico, Calif. Calexico International Airport. 


Cleveland Hopkins International Airport. 


Cut Bank Airport. 
Del Rio International Airport. 
Detroit City 
Detroit Metropo tan Wayne County Airport. 
al ive Bisbee-Douglas S intereitions} Airport. 
MIR 5 oat, a\s o's. aie Siete Duluth International Airport. 
Ror ae Sky Harbor Airport. 
Eagle Pass Municipal Airport. 
aso International Airport. 
Fort Lauderdale-Hollywood International Airport. 
Frida y Harbor Seaplane Base. 
Grand Forks lavetnetional Airport. 
Great Falls International ye 
Mont. ............06. ee on 


Key Went Internatio: Airport. 
lo International Airport. 
ie 
Miller International Airport. 
Chalk Seaplane Base. 


ee a ok 


Ooneens Inte! ational Airport. 
.Y. ra’ 
"Wash. 5 ial VSN tte. bo MbE Dorothy Scott 

ash. Do 


Pembina Municipal Airport. 
St. Clair County International Airport. 
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Location Name 


se p Comte International Airport. 
Ranier, Minn. International Seaplane Base. 
Rochester, N.Y. ............. Tockinear tiseees County Airport. 
Rouses Point, N.Y. .......... Rouses Point Seaplane Base. 
ry ae ee may a rt (Lindbergh Field). 


County International 
ie Lake Union Air Service Geankenes). 
ional Airport. 


Watertown, RRR BT: Watertown New York International Airport. 
West Palm Beach, Fla. Palm Beach International Airport. 
Williston, N. Dak. — Tan none Airport. 

ee 

Yuma toeocdionsl Airport. 


§ 122.14 Access to Customs security areas. 

(a) For the purposes of this section, the term “Customs security 
area” means the Federal inspection services area (as provided for by 
§ 122.11(c)), designated for processing passengers, crew, their bag- 
gage and effects arriving from foreign countries, as well as the air- 
craft deplaning and ramp area and other restricted areas designat- 
ed by the district director of Customs. These areas will be posted as 
restricted to the extent possible, and are established for the purpose 
- prohibiting unauthorized entries or contact with persons or 
objects. 

(b) With the exception of all Federal, and uniformed State and lo- 
cal law enforcement personnel, all persons located at, operating out 
of, or employed by any airport accommodating international air 
commerce, or its tenants or contractors, including air carriers, who 
have unescorted access to the Customs security area must openly 
display or produce upon demand, an approved identification card, 
strip, or seal, to be issued by Customs. The approved identification 
card, strip, or seal shall be in the possession of the person in whose 
name it is issued at all times when the person is in the Customs se- 
curity area. The identification strip or seal or any Customs issued 
card remains the property of Customs and any bearer must immedi- 
ately surrender it upon demand by any authorized Customs officer. 

(c) An application for an approved identification card, strip, or 
seal as required by this section, shall be filed by the applicant with 
the district director on Customs Form 3078. This requirement ap- 
plies to all employees, regardless of the length of their employment. 
For employees hired on or after November 1, 1985, an authorized 
official of the employer shall attest in writing that a background 
check has been conducted on the applicant. The background check 
shall include, at a minimum, investigation of references and em- 
ployment history to the extent necessary to verify representations 
made by the applicant relating to employment in the p 5 
years. For any employee hired before November 1, 1985, the autho- 
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rized official of the employer need only attest to the fact that the 
employee was hired before that date. The authorized official of the 
employer shall attest that, to the best of his knowledge, the appli- 
cant meets the conditions necessary to perform functions associated 
with employment in the Customs security area. The fingerprints of 
the applicant may be required on FD 258 at the time of the filing of 
the application. Proof of citizenship or authorized residency, and a 
photograph may also be required. In addition, the application may 
be investigated by Customs and a report prepared concerning the 
character of the applicant. Records of background investigations 
conducted by employers must be retained by them and made avail- 
able upon request by the district director for a period of 1 year fol- 
lowing cessation of employment of the employees. 

(d) Law enforcement officers and other Federal, State, or local of- 
ficials whose duties require access to the Customs security area may 
request from the district director the issuance of an approved iden- 
tification card, strip, or seal. They need not make application nor 
submit to background checks for security area access. 

(eX1) An approved identification card, strip, or seal shall not be 
issued to any person whose employment necessitates access to the 
Customs security area and whose access will, in the judgment of the 
district director, endanger the revenue or the security of the area. 
Grounds for denial of access shall include, but are not limited to: 

(i) Any cause which would justify suspension or revocation of the 
identification card, strip, or seal under the provisions of paragraph 
(j) of this section; or 

(ii) Evidence of a pending or past investigation which establishes 
criminal, or dishonest conduct, or a verified record of such conduct. 

(2Xi) The district director shall give written notification to any 
person whose application for access to the Customs security area 
has been denied, fully stating the reasons for denial and setting 
forth specific appeal procedures. The employer shall be notified in 
writing that the applicant has been denied access to the area and 
that the detailed reasons for the denial have been furnished to the 
applicant. Specific reasons for denial shall not be furnished to the 
employer. 

(ii) The denial will be final unless the applicant files with the dis- 
trict director a written notice of appeal. The applicant’s written no- 
tice must be filed within 10 days following receipt of the notice of 
denial. The notice of appeal shall be filed in duplicate, and shall set 
forth the response of the applicant to the statement of the district 
director. The district director shall render his decision on the ap- 
peal to the applicant within 30 days of receipt of the notice of 


appeal. 

(iii) If the district director denies the application on appeal, the 
applicant may file a further written notice of appeal to the Commis- 
sioner within 10 days of receipt of the district director’s decision on 
the appeal. The further notice of appeal shall be filed in duplicate, 





U.S. CUSTOMS SERVICE 25 


and shall set forth the response of the applicant to the district di- 
rector’s decision. The Commissioner or his designee shall review the 
appeal, and render a written decision. This final decision shall be 
transmitted to the district director and served by him on the 
applicant. 

(f) An employee may obtain a new identification card, strip, or 
seal from the district director in the following circumstances, with- 
out completing a new application, except as determined by the dis- 
trict director in his discretion: 

(1) A change in employee name or address; 

(2) A change in the name or ownership of his employing 
company; 

(3) A change i in employer or airport authority identification card 
format; or 

(4) Loss or theft of the identification card, strip, or seal. 

(g) The identification card, strip, or seal shall be removed from 
the employee by the district directory when, for security reasons, it 
is necessary to change the nature of the identification. 

(h) The loss or theft of an identification card, strip, or seal shall 
be promptly reported in writing by the employee to the district di- 
rector, and the card, strip, or seal may be replaced as provided in 
paragraph (f) of this section. 

(i) If an approved identification card, strip, or seal is presented by 
a person other than the one to whom it was issued, the identifica- 
tion card, strip, or seal shall be removed by the district director and 
destroyed. 

(jX1) An approved identification card, strip, or seal may be re- 
moved from an employee by any Customs officer designated by the 
district director. In addition, the district director may revoke or sus- 
pend access to the Customs security area and demand that the iden- 
tification strip or seal or Customs issued card be surrendered, for 
any of the following reasons: 

(i) The approved identification card, strip, or seal was obtained 
through fraud or the misstatement of a material fact; 

(ii) The employee is convicted of a felony, or convicted of a misde- 
meanor involving theft, smuggling, or any theft-connected crime; 

(iii) The employee permits the approved identification card, strip 
or seal to be used by any other person, or refuses to openly display 
or produce it upon the proper demand of a Customs officer; 

(iv) The continuation of privileges would, in the judgment of the 
district director, endanger the revenue or security of the area. 

(v) The employee refuses or neglects to obey any proper order of a 
Customs officer, or any Customs order, rule, or regulation; or 

(vi) The employee’s duties no longer require that he have access 
to the Customs security area for an extended period of time at the 
airport of issuance. In this instance the employer shall notify the 
district director in writing, return the identification card, strip, or 
seal, and give information regarding the status of the employee who 
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was issued the card, strip, or seal and who no longer requires ac- 
cess. If the employee returns to duties in the Customs security area 
at the airport within 1 year, a Customs Form 3078, as required by 
paragraph (d) of this section, need not be submitted, at the discre- 
tion of the district director. 

(2) The district director shall suspend or revoke access to the Cus- 
toms security area by giving notice of the proposed action in writing 
to the employee with a copy of the notice to the employer. The no- 
tice shall be in the form of a statement specifically setting forth the 
grounds for revocation or suspension of the privilege and shall be fi- 
nal and conclusive upon the employee unless he files with the dis- 
trict director a written notice of appeal as provided in subparagraph 
(3) of this paragraph. 

(3) The employee may file a written notice of appeal from the 
revocation or suspension within 10 calendar days following receipt 
of the notice of revocation or suspension. The notice of appeal shall 
be filed in duplicate, and shall set forth the response of the employ- 
ee to the statement of the district director. The employee, in his no- 
tice of appeal, may request a hearing. 

(4) If a hearing is requested, it shall be held before a hearing offi- 
cer designated by the Commissioner or his designee within 30 calen- 
dar days following the request. The employee shall be notified of 
the time and place of the hearing at least 5 calendar days before 
the hearing. 

(5) The employee may be represented by counsel at the revoca- 
tion or suspension hearing. All evidence and testimony of witnesses 
in such proceeding, including substantiation of charges and the an- 
swer thereto, shall be presented. Both parties will have the right of 
cross-examination. A stenographic record of the p shall 
be made upon request and a copy furnished to the employee. At the 
conclusion of the proceedings or review of a written appeal, the 
hearing officer or the district director, as the case may be, shall 
promptly transmit all papers and the stenographic record of the 
hearing to the Commissioner or his designee, together with his rec- 
ommendation for final action. 

(6) Following a hearing and within 10 calendar days after deliv- 
ery of a copy of the stenographic record, the employee may submit 
to the Commissioner or his designee, additional written views and 
arguments on matters in the record. 

(7) If neither the employee nor his attorney appear for a sched- 
uled hearing, the hearing officer shall record that fact, accept any 
appropriate testimony, and conclude the hearing. The hearing offi- 
cer shall promptly transmit all papers together with his recommen- 
dations to the Commissioner or his designee. 

(8) After consideration of the recommendations of the hearing of- 
ficer or the district director, the Commissioner or his designee shall 
render his decision, in writing, stating his reasons for the final ac- 
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tion. The decision shall be transmitted to the district director and 
served by him on the employee. 

(k) When an approved identification card, strip, or seal is re- 
quired under paragraph (b) of this section, and the district director 
determines that the application cannot be administratively 
processed in a reasonable period of time, an employer may, upon 
written request, be issued a temporary identification card, strip, or 
seal for his employee. The employer must satisfy the district direc- 
tor that a hardship to his business would result if the request is not 
granted. 

(1) The temporary identification card, strip, or seal shall be valid 
for a period of 60 days. The district director may renew the tempo- 
rary identification card, strip, or seal for additional 30-day periods 
if he determines that the circumstances under which the temporary 
identification card, strip, or seal was originally issued continue to 
exist. The temporary identification card, strip, or seal shall be de- 
stroyed by the district director when the permanent approved iden- 
tification card, strip, or seal is issued, or the privileges granted 
thereby are withdrawn. 

(2) The provisions of this paragraph shall also apply to temporary 
employees and official visitors requiring access to the Customs secu- 
rity area. In the case of temporary employees, the identification 
card, strip, or seal shall be valid for a period of 30 days. In the case 
of official visitors, the temporary identification card, strip, or seal 
shall be valid for the day of issuance only. Temporary employee and 
official visitor identification card, strips, or seals are renewable for 
periods equal to their original period of validity. 

(3) The temporary identification card, strip, or seal may be re- 
voked and access to the Customs security area denied at any time if 
the holder of the temporary identification card, strip, or seal refuses 
or neglects to obey any proper order of a Customs officer, or any 
Customs order, rule, or regulation, or if, in the judgment of the dis- 
trict director, continuation of the privileges granted thereby would 
endanger the revenue or pose a threat to the Customs security area. 


Suppart C—PrivaTe AIRCRAFT 
§ 122.21 Application. 
This subpart applies to all private aircraft as defined in 
§ 122.1(h). No other provisions of this part apply to private aircraft, 
except where stated in this subpart. 


§ 122.22 Notice of arrival. 


When arriving in the U.S. from a foreign area, all private aircraft 
not covered by § 122.23 shall give advance notice of arrival as re- 
quired in § 122.31. 
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§ 122.23 Private aircraft arriving from areas south of the U.S. 

(a) Definitions. (1) For the purpose of this section, “private air- 
craft” means all aircraft except: 

(i) public aircraft; 

(ii) those aircraft operated on a regularly published schedule, 
pursuant to a certificate of public convenience and necessity or for- 
eign aircraft permit issued by the Department of Transportation, 
authorizing interstate, overseas air transportation; and 

(iii) those aircraft with a seating capacity of more than 30 passen- 
gers or a maximum payload capacity of more than 7,500 pounds 
which are engaged in air transportation for compensation of hire on 
demand. (See 49 U.S.C. App. 1372 and 14 CFR Part 298). 

(2) The term “place” as used in this section means anywhere 
outside of the inner boundary of the Atlantic (Coastal) Air Defense 
Identification Zone (ADIZ) south of 30 degrees north latitude, any- 
where outside of the inner boundary of the Gulf of Mexico (Coastal) 
ADIZ, or anywhere outside of the inner boundary of the Pacific 
(Coastal) ADIZ south of 33 degrees north latitude. 

(b) Advance report of penetration of U.S. airspace. All private air- 
craft arriving in the Continental U.S. via the U.S./Mexican border 
or the Pacific Coast from a foreign place in the Western Hemi- 
sphere south of 33 degrees north latitude, or from the Gulf of Mexi- 
co and Atlantic Coasts from a place in the Western Hemisphere 
south of 30 degrees north latitude from any place in Mexico, from 
the U.S. Virgin Islands, or (notwithstanding the definition of “Unit- 
ed States” in “in § 122. 1(1)) from Puerto Rico, (which if from Puerto 
Rico, are conducting flight under visual flight rules (VFR)), shall 
furnish a notice of intended arrival to Customs at the nearest desig- 
nated airport to point of crossing listed in § 122.24(b), for the first 
landing in the U.S. The notice must be furnished at least 1 hour 
before crossing the U.S. coastline or border. The notice may be fur- 
nished directly to Customs by telephone, radio, or other means, or 
may be furnished through the Federal Aviation Administration to 
Customs. The requirement to furnish a notice of intended arrival 
shall not apply to private aircraft departing from Puerto Rico and 
conducting flight under instrument flight rules (IFR) until crossing 
the U.S. coastline or proceeding north of 30 degrees north latitude. 

(c) Contents of notice. The advance notice of arrival shall include 
the following: 

(1) Aircraft registration number; 

(2) Name of aircraft commander; 

(3) Number of U.S. citizen passengers; 

(4) Number of alien passengers; 

(5) Place of last departure; 

(6) Estimated time and location of crossing U.S. border/coastline; 

(7) Estimated time of arrival; 

(8) Name of intended U.S. airport of first landing, as listed in 
§ 122.24, unless an exemption has been granted under § 122.25, or 
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the aircraft has not landed in foreign territory or is arriving direct- 
ly from Puerto Rico, or the aircraft was inspected by Customs of- 
ficers in the U.S. Virgin Islands. 


§ 122.24 Landing requirements. 

(a) In general. Private aircraft arriving in the U.S. from a foreign 
— oo follow the landing requirements set out in §§ 122.23 and 
122.36. 

(b) Special requirements. Private aircraft required to furnish a no- 
tice of intended arrival in compliance with § 122.23 shall land for 
Customs processing at the nearest designated airport to the border 
or coastline crossing point as listed in this paragraph unless ex- 
empted from this requirement in accordance with § 122.25. In addi- 
tion to the requirements of this section, private aircraft com- 
manders must comply with all other landing and notice of arrival 
requirements. This requirement shall not apply to private ame 
which have not landed in foreign territory or are arriving 
from Puerto Rico or if the aircraft was inspected by Customs of 
ficers in the U.S. Virgin Islands. 


Location Name 


Beaumont, Tex. ............. Jefferson County Airport. 
Brownsville, Tex. Brownsville International eae. 
Els eeecceeeceens Calexico International 


ve Airport. 
Fort Lauderdale-Hollywood International Airport. 
Bid omescaual St. Lucie Coun rt. 


Miller International Airport. 

Miami a Airport. 

Now —, iecnatietel Airport (Moissant Field). 
New Orleans Lakefront — 


Nogales International 
a Tex... 0... seecseess eer Internatio Aixport: 


§ 122.25 Exemption from special landing requirements. 

(a) Request. Only companies principally headquartered in the 
U.S. or individuals principally residing in the U.S. that have opera- 
tional control over U.S. registered aircraft required to give advance 
notice of arrival under § 122.23, may request an exemption from the 
special landing requirements in § 122.24. Exemptions are within the 
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discretion of the district director and may allow aircraft to land at 
any airport in the U'S. staffed by Customs. Aircraft traveling under 
an exemption shall continue to follow advance notice and general 
landing rights requirements. 

(b) Procedure. An exemption request shall be made to the district 
director at the airport at which the majority of Customs overflight 
processing is desired by the applicant. The request shall be 
submitted: 

(1) At least 30 days before the anticipated first arrival if the re- 
quest is for an exemption covering a number of flights over a period 
of one year; or 

(2) At least 15 days before the anticipated arrival if the request is 
for a single flight. 

(a) Content of request. A request for exemption from the special 
landing requirements shall be signed by an officer of the company 
or by the requesting individual and be notarized or witnessed by a 
Customs officer, and shall include the following information: 

(1) Aircraft U.S. registration number(s) and manufacturer’s serial 
number(s) for all aircraft owned or operated by the applicant that 
will be utilizing the overflight exemption; 

(2) Identification information for each aircraft including class, 
manufacturer, type, number, color scheme, and type of engine (e.g., 
turbojet, turbofan, turboprop, reciprocating, helicopter, etc.); 

(3) A statement that the aircraft is equipped with a functioning 
mode C (altitude reporting) transponder which will be in use during 
overflight, that the overflights will be made in accord with instru- 
ment flight rules (IFR), and that the overflights will be made at alti- 
tudes above 12,500 feet mean sea level (unless otherwise instructed 
by Federal Aviation Administration controllers); 

(4) Name and address of the applicant operating the aircraft, if 
the applicant is a business entity, the address of the headquarters of 
the business (include state of incorporation if applicable), and the 
names, addresses, Social Security numbers, and dates of birth of the 
company officer or individual signing the application. If the aircraft 
is operated under a lease, include the name, address, Social Securi- 
ty number, and date of birth of the owner if an individual, or the 
address of the headquarters of the business (include state of i incor- 
poration if applicable), and the names, addresses, Social Security 
numbers, and dates of birth of the officers of the business; 

(5) Individual, signed applications from each usual or anticipated 
pilot or crewmember for all aircraft for which an overflight exemp- 
tion is sought stating name, address, Social Security number, Feder- 
al Aviation Administration certificate number, and place and date 
of birth; 

(6) A statement from the individual signing the application, as 
specified in paragraph (c)\4) of this section, that the pilot(s) and 
crewmember(s) responding to paragraph (cX5) of this section are 
those intended to conduct overflights, and that to the best of the in- 
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dividual’s knowledge, the information supplied in response to para- 
graph (c)(5) of this section is accurate; 

(7) Names, addresses, Social Security numbers, and dates of birth 
for all usual or anticipated passengers. An approved passenger 
must be on board to utilize the overflight exemption. Note: Where 
the Social Security number is requested, furnishing of the 
SSN is voluntary. The authority to collect the ae is 19 U.S.C. 
66, 1433, 1459, and 1624. The primary purpose for requesting 
the SSN is to assist in ascertaining the identity of the individ- 
ual so as to assure that only law-abiding persons will be grant- 
ed permission to land at interior airports in the U.S. without 
first landing at one of the airports designated in § 122.24. The 
SSN will be made available to Customs personnel on a need- 
to-know basis. Failure to provide the SSN may result in a de- 
lay in processing of the application. 

(8) Description of the usual or anticipated baggage or cargo if 
known, or the actual baggage or cargo; 

(9) Description of the applicant’s usual business activity; 

(10) Name(s) of the airport(s) of intended first landing in the US. 
Actual overflights will only be permitted to specific approved 
airports. 

(11) Foreign place or places from which flight(s) will usually orig- 
inate; and 

(12) Reasons for request for overflight exemption. 

(d) Procedure following exemption. (1) If a private aircraft is 
granted an exemption from the landing requirement as provided in 
this section, the aircraft commander shall notify Customs at least 
60 minutes before: 

(i) Crossing into the U.S. over a point on the Pacific Coast north 
of 33 degrees north latitude; or 

(ii) Crossing into the U.S. over a point of the Gulf of Mexico or 
Atlantic Coasts north of 30 degrees north latitude; or 

(iii) Crossing into the U.S. over the Southwestern land border (de- 
fined as the U.S.-Mexican border between Brownsville, Texas, and 
San Diego, California). Southwestern land border crossings must be 
made while flying in Federal Aviation Administration published 
airways 

(2) The notice shall be given to a designated airport specified in 
§ 122.24. The notice may be furnished directly to Customs by tele- 
phone, radio, or other means, or may be furnished through the Fed- 
eral Aviation Administration to Customs. If notice is furnished pur- 
suant to this paragraph, notice pursuant to §§ 122.23 and 122.24 is 
unnecessary. 

(3) All overflights must be conducted pursuant. to an instrument 
flight plan filed with the Federal Aviation Administration prior. to 
the commencement of the overflight. 

(4) The owner or aircraft commander of a private aircraft grant- 
ed an exemption from the landing requirement must: 
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(i) Notify Customs of a change of Federal Aviation Administra- 
tion registration number for the 

(ii) Notify Customs of the sale, theft, Sindidiceiaa: or destruction 
of the aircraft; 

(iii) Notify Customs of changes of usual or anticipated pilots or 
crewmembers as specified in paragraph (cX5) of this section. Every 
pilot and crewmember participating in an overflight must have pri- 
or Customs approval either through initial application and approv- 
al, or through a supplemental application submitted by the new pi- 
lot or crewmember and approved by Customs before commencement 
of the pilot’s or crewmember’s first overflight. 

(iv) Request permission from Customs to conduct an overflight to 
an airport not listed in the initial overflight application as specified 
in paragraph (c\(10) of this section. The request must be directed to 
the district director who approved the initial request for an over- 
flight exemption. 

(v) Retain copies of the initial request for an overflight exemp- 
tion, all supplemental applications from pilots or crewmembers, and 
all requests for additional landing privileges, as well as a copy of 
the letter from Customs approving each of these requests. The cop- 
ies must be carried on board any aircraft during the conduct of an 
overflight. 

(vi) The notifications specified in this paragraph must be given to 
Customs within 5-working days of the change, sale, theft, modifica- 
tion, or destruction, or before a flight for which there is an exemp- 
tion, whichever occurs earlier. 

(e) Inspection of aircraft having or requesting overflight exemp- 
tion. Applicants for overflight exemptions must agree to make the 
subject aircraft available for inspection by Customs to determine if 
the aircraft is capable of meeting Customs requirements for the 
proper conduct of overflight. Inspections may be conducted during 
the review of an initial application or at any time during the term 
of an overflight exemption. 


§ 122.26 Entry and clearance. 


Private aircraft, as defined in § 122.1(h), are not required to for- 
mally enter or to obtain formal clearance upon departure. However, 
entry and clearance requirements do apply to air charter and air 
taxi operators. 


§ 122.27 Documents required. 


(a) Crewmembers and passengers. Crewmembers and passengers 
on a private aircraft arriving in the U.S. shall make baggage decla- 
rations as set forth in Part 148 of this chapter. An oral declaration 
of articles acquired in foreign areas shall be made, unless a written 
declaration on Customs Form 6059-B is found necessary by inspect- 
ing officers. 
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(b) Cargo. 

(1) On arrival, cargo and unaccompanied baggage not carried for 
hire aboard a private aircraft may be listed on a baggage declara- 
tion on Customs Form 6059-B, and shall be entered. If the cargo or 
unaccompanied baggage is not listed on a baggage declaration, it 
shall mn entered in the same manner as cargo carried for hire into 
the U.S. 

(2) On departure, when a private aircraft leaves the U.S. carrying 
cargo not for hire, the Bureau of Census (15 CFR Part 30) and the 
Export Administration (15 CFR Parts 368-399) regulations and any 
other applicable export laws shall be followed. A foreign landing 
certificate or certified copy of a foreign Customs entry is required as 
proof of exportation if the cargo includes: 

(i) Merchandise valued at more than $500.00; or 

(ii) More than one case of alcoholic beverages withdrawn from a 
Customs bonded warehouse or otherwise in bond for direct exporta- 
tion by private aircraft. 


A foreign landing certificate, when required, shall be produced 
within six months from the date of exportation and shall be signed 
by a revenue officer of the foreign country to which the merchan- 
dise is exported, unless it is shown that the country has no Customs 
administration, in which case the certificate may be signed by the 
consignee or by the vessel’s agent at the place of landing. 


§ 122.28 Private aircraft taken abroad by U.S. residents. 


An aircraft belonging to a resident of the U.S. which is taken to a 
foreign area for non-commercial purposes and then returned to the 
US. by the resident shall be admitted under the conditions and pro- 
cedures set forth in § 148.32 of this chapter. Repairs made abroad, 
and accessories purchased abroad shall be included in the baggage 
declaration as required by § 148.32(c), and may be subject to entry 
and payment of duty as provided in § 148.32. 


§ 122.29 Overtime services. 

(a) Application. Private aircraft arriving in the U.S. and requir- 
ing Customs services to be performed outside the regular hours of 
duty are subject to overtime charges. The overtime charges to be as- 
sessed against the operator of a private aircraft in connection with 
each arrival are limited to a maximum of $25. 

(b) Procedure. An application must be made on Customs Form 
3171 to receive overtime services. The application shall be sup- 
ported by a bond on Customs Form 301, containing the bond condi- 
tions set forth in Subpart G of Part 113 of this chapter, or a cash de- 
posit, and may be effective up to one year. See § 24.16(c) of this 
chapter. 


§ 122.30 Other Customs laws and regulations. 
Sections 122.2 and 122.161 apply to private aircraft. 
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Susppart D—LANDING REQUIREMENTS 


§ 122.31 Notice of arrival. 

(a) Application. Except as provided in paragraph (b) of this sec- 
tion, all aircraft entering the U.S. from a foreign area shall give ad- 
vance notice of arrival. When a private aircraft, as defined in 
§ 122.23(a) of this part, enters the U.S. from a foreign area in the 
Western hemisphere south of the U.S., advance notice shall be giv- 
en as provided in § 122.23. Aircraft arriving from Cuba shall follow 
the procedures set forth in Subpart O of this part. 

(b) Exceptions for scheduled aircraft of a scheduled airline. Ad- 
vance notice is not required for aircraft of a scheduled airline arriv- 
ing under a regular schedule. The regular schedule shall have been 
filed with the district director for the district in which the first 
landing is made. Scheduled airlines shall also submit a copy of their 
schedules to the regional commissioner of the region in which the 
scheduled aircraft will land. This notice shall be given 30 days 
before the effective date of the schedule. 

(c) Giving notice of arrival. (1) Procedure. The commander of an 
aircraft covered by this section shall give the advance notice of ar- 
rival. Notice shall be given to the district director at or nearest the 
place of first landing, either: 

(i) directly by radio, telephone, or other method; or 

(ii) through Federal Aviation Administration flight notification 
procedure (see International Flight Information Manual, Federal 
Aviation Administration). 

(2) Reliable facilities. When reliable means for giving notice are 
not available (for example, when departure is from a remote place) 
a landing shall be made at a place where notice can be sent prior to 
coming into the U.S. 

(d) Contents of notice. The advance notice of arrival shall include 
the following information: 

(1) Type of aircraft and registration number; 

(2) Name of aircraft commander; 

(3) Place of last foreign departure; 

(4) International airport of intended landing or other place at 
which landing has been authorized by Customs; 

(5) Number of alien passengers; 

(6) Number of citizen passengers; and 

(7) Estimated time of arrival. 

(e) Time of notice. Notice of arrival shall be furnished far enough 
in advance to allow inspecting officers to reach the place of first 
landing of the aircraft. 

(f) Notice to other Federal agencies. When advance notice is re- 
ceived, the district director shall inform any other concerned Feder- 
al agency. 





U.S. CUSTOMS SERVICE 35 


§ 122.32 Aircraft required to land. 


Any aircraft coming into the U.S., including Puerto Rico, from an 
area outside the U.S., is required to land, unless exempted by the 
Federal Aviation Administration. 


§ 122.33 Place of first landing. 


The first landing of an aircraft entering the U.S. from a foreign 
area shall be at an international airport (see § 122.13, International 
airports). Permission to land at another place may be given under 
§ 122.34 (Landing rights airport) or § 122.35 (Emergency or forced 
landing). 


§ 122.34 Landing rights airport. 


(a) Permission to land. Permission to land at a landing rights air- 
port may be given as follows: 

(1) Scheduled flight. The scheduled aircraft of a scheduled airline 
may be allowed to land at a landing rights airport. Permission is 
given by the regional commissioner, or his representative, of the re- 
gion in which first landing is made. 

(2) Other aircraft. All other aircraft may be allowed to land at a 
landing rights airport by the district director at the port of entry or 
station nearest the first place of landing. 

(3) Additional flights, charters or changes in schedule: 

(i) Scheduled aircraft. If a new carrier plans to set up a new 
flight schedule, or an established carrier makes changes in its ap- 
proved schedule, landing rights may be granted by the regional 
commissioner. 

(ii) Additional or charter flight. If a carrier or charter operator 
wants to begin operating or to add flights, application shall be made 
to the district director for landing rights. All requests shall be made 
not less than 48 hours before the intended time of arrival, except in 
emergencies. If the request is oral, it shall be put in writing before 
or at the time of arrival. 

(4) Emergency or forced landing. Permission to land is not re- 
quired for an emergency or forced landing (see § 122.35). 

(b) Notice to Federal agencies. If an aircraft is given permission to 
land at a landing rights airport, the Customs officer who granted 
the landing rights shall notify the Public Health Service, the Immi- 
gration and Naturalization Service, the Animal and Plant Health 
Inspection Service, and any other interested Federal agency at 
once. 

(c) Payment of expenses. The owner, operator or person in charge 
of the aircraft shall pay any added charges for inspecting the air- 
craft, passengers, employees and merchandise when landing rights 
are given. When permission to land is given to scheduled aircraft of 
a scheduled airline, no inspection charge is made except for the 
overtime expenses of Customs officers. (see § 24.16 of this chapter). 
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§ 122.35 Emergency or forced landing. 


(a) Application. This section applies to emergency or forced land- 
ings made by aircraft when necessary for safety or the preservation 
of life or health, when such ene are: 

(1) travelling from airport to airport in the U.S. under a permit 
to proceed (see §§ 122.52, 122.54 and 122.83(d)), or a Customs Form 
7509 (see § 122.113); or 

(2) coming into the U.S. from a foreign area. 

(b) Notice. When an emergency or forced landing is made, notice 
shall be given: 

(1) to the Customs officer at the intended place of first landing, 
nearest international airport, or nearest port of entry, as soon as 
possible; 

(2) by the aircraft commander, other person in charge, or aircraft 
owner, who shall make a full report of the flight and the emergency 
or forced landing. 

(c) Passengers and crewmembers. The aircraft commander or oth- 
er person in charge shall keep all passengers and crewmembers in a 
separate place at the landing area until Customs officers arrive. 
Passengers and crewmembers may be removed if necessary for safe- 
ty, or for the purpose of contacting Customs. 

(d) Merchandise and baggage. The aircraft commander or other 
person in charge shall keep all merchandise and baggage together 
and unopened at the landing area until Customs officers arrive. The 
merchandise and baggage may be removed for safety or to protect 


property. 
(e) Mail. Mail may be removed from the aircraft, but shall be de- 
livered at once to an officer or employee of the Postal Service. 


§ 122.36 Responsibility of aircraft commander. 


If an aircraft lands in the U.S. and Customs officers have not ar- 
rived, the aircraft commander shall hold the aircraft, and any mer- 
chandise or baggage on the aircraft for inspection. Passengers and 
crewmembers shall be kept in a separate place until Customs of- 
ficers authorize their departure. 


§ 122.37 Precleared aircraft. 


(a) Application. This section applies when aircraft carrying crew, 
passengers and baggage, or merchandise which has been precleared 
pursuant to § 148.22 of this chapter at a location listed in § 101.5 of 
this chapter and makes an unscheduled or unintended landing at 
an airport in the US. 

(b) Notice. The aircraft commander or agent shall give written 
notice to the Customs office at: 

(1) the intended place of unlading; and 

(2) the place of preclearance. 
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(c) Time of notice. Notice shall be given within 7 days of the un- 
scheduled or unintended landing unless other arrangements have 
been made in advance between the carrier and the district director. 


§ 122.38 Permit and special license to unlade and lade. 


(a) Applicability. Before any passengers, baggage, or merchandise 
may be unladen or laden aboard on arrival or departure of an air- 
craft subject to these regulations, a permit and/or special license to 
unlade or lade shall be obtained from Customs. 

(1) Permit to unlade or lade. A permit is required to obtain Cus- 
i supervision of unlading and lading during official Customs du- 
ty hours. 

(2) Special license to unlade or lade. A special license is required 
to obtain Customs supervision of unlading and lading at any time 
not within official Customs duty hours (generally, at night, Sundays 
or holidays). 

(b). Authorization required. A permit or special license shall be re- 
quired for each arrival and departure unless a term permit or spe- 
cial license has been granted. No permit or special license shall be 
issued unless the carrier complies with the terminal facilities and 
employee list requirements of § 4.30 of this chapter. 

(c) Term permit or special license. A term permit or special li- 
cense may be issued covering all arrivals and departures during a 
period of up to one year, providing local arrangements have been 
made to notify Customs before services are needed. The notice shall 
specify the kinds of services requested, and the exact times they 
will be needed. No term permit or special license shall be issued, 
and any term permit or special license already issued shall be re- 
voked, unless the carrier complies with the terminal facilities and 
employee list requirements of § 4.30 of this chapter. 

(d) Procedures. The application for a permit and special license to 
unlade or lade shall be made by the owner, operator, or agent for an 
aircraft on Customs Form 3171, and shall be submitted to the dis- 
trict director for the district in which the unlading and lading will 
take place. The application shall be accompanied by a bond on Cus- 
toms Form 301, containing the bond conditions set forth in Subpart 
G of Part 113 of this chapter, or a cash deposit, unless this require- 
ment is waived under paragraph (e) of this section. 

(e) Waiver of bond. To insure prompt and orderly clearance of the 
aircraft, passengers, baggage, or merchandise, the district director 
may waive the requirement under paragraph (d) of this section that 
either a bond or a cash deposit be made, if he is convinced the reve- 
nue is protected and that all Customs requirements are satisfied. 

(f) Automatic renewal of term permit or special license. Automatic 
renewal of a term permit or special license may be requested by the 
owner, operator, or agent for an aircraft when a bond on Customs 
Form 301 containing the appropriate bond conditions set forth in 
Subpart G of Part 113 of this chapter is on file. The request shall be 
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for successive annual periods which conform to the automatic re- 
newal periods of the bond. An application will be approved by the 
district director unless specific reasons exist for denial. If a request 
for automatic renewal is not approved, the district director shall no- 
tify the requestor, and shall state the reasons for the denial. To ap- 
ply for automatic renewal, item 10 on Customs Form 3171 shall be 
changed by adding the following words after the period of time 
indicated: 

“And automatic annual renewal thereof for so long as the bond is 
renewed and remains in effect.” 


Suppart E—Arrcrart Entry AND Entry DocuMENTS 


§ 122.41 Aircraft required to enter. 


All aircraft coming into the U.S. from a foreign area shall make 
entry under Subpart E except: 

(a) Public and private aircraft; and 

(b) Aircraft traveling from airport to airport in the U.S. under 
Subpart I, relating to residue cargo procedures. 


§ 122.42 Aircraft entry. 


(a) By whom. Entry shall be made by the aircraft commander or 
an agent. 

(b) Place of entry. (1) First landing at international airport. Entry 
shall be made at the international airport at which first landing is 


made. 

(2) First landing at another airport. If the first landing is not at 
an international airport pursuant to §§ 122.34 or 122.35, the air- 
craft commander or agent shall make entry at the nearest interna- 
tional airport or port of entry, unless some other place is allowed 
for the purpose. 

(c) Delivery of forms. When the aircraft arrives, the aircraft com- 
mander or agent shall deliver any required forms to the Customs of- 
ficer at the place of entry at once. 

(d) Exception to entry requirement. Except for flights to Cuba (pro- 
vided for in Subpart O of this Part), an aircraft of a scheduled air- 
line which stops only for refueling at the first place of arrival in the 
US. shall not be required to enter provided: 

(1) That such aircraft departs within 24 hours after arrival; 

(2) No cargo, crew, or passengers are off-loaded; and 

(3) Landing rights at that airport as either a regular or alternate 
landing place shall have been previously secured 


§ 122.43 General declaration. 

(a) When required. A general declaration, Customs Form 7507, 
shall be filed for all aircraft required to enter under § 122.41 (Air- 
craft required to enter). 

(b) Exception. Aircraft arriving directly from Canada on a flight 
beginning in Canada and ending in the U. S. need not file a general 
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declaration to enter. Instead, an air cargo manifest (see § 122.48) 
may be filed in place of the general declaration, regardless of 
whether cargo is on board. The air cargo manifest shall state the 
following: 
I certify to the best of my knowledge and belief that this mani- 
— — an exact and true account of all cargo on board 
aircr 


TI cece aie a acter ential ena 
(Aircraft Commander or Agent) 


(c) Form. The general declaration shall be on Customs Form 7507 
or on a privately printed form prepared under § 122.5. The form 
shall contain all required information, unless the information is giv- 
en in some other manner under Subpart E of this part. 


§ 122.44 Crew baggage declaration. 

If an aircraft enters the U.S. from a foreign area, aircraft 
crewmembers shall file a crew baggage declaration as provided in 
Subpart G, Part 148 of this chapter. 


§ 122.45 Crew list. 

(a) When required. A crew list shall be filed by all aircraft re- 
quired to enter under § 122.41. 

(b) Exception. No crew list is required for aircraft arriving direct- 
ly from Canada on a flight beginning in Canada and ending in the 
U.S. Instead, the total number of crewmembers may be shown on 
the general declaration. 

(c) Form. The crew list shall show the full name (last name, first 
name, middle initial) of each crewmember, either: 

(1) On the general declaration in the column headed “Total Num- 
ber of Crew”; or 

(2) On a separate, clearly marked document. 

(d) Crewmembers returning as passengers. Crewmembers of any 
aircraft returning to the U.S. as passengers on a commercial air- 
craft from a trip on which they were employed as crewmembers 
shall be listed on the aircraft general declaration or crew list. 


§ 122.46 Crew purchase list. 

(a) When required. A crew purchase list shall be filed with the 
general declaration for any aircraft required to enter under 
§ 122.41. 

(b) Exception. A crew purchase list is not required for aircraft ar- 
riving directly from Canada on a flight beginning in in Canada and 
ending in the U:S. If a written crew declaration is required for the 
aircraft under Subpart G of Part 148 of this chapter (Crewmember 
Declarations and Exemptions), it shall be attached to the air cargo 
manifest, along with the number of any written crew declarations. 

(c) Form. If a crewmember enters articles for which a written 
crew declaration is not required (see Subpart G, Part 148 of this 
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chapter), the articles shall be listed next to the crewmember’s name 
on the general declaration, or on the attached crew purchase list. 
Articles listed on a written crew declaration need not be listed on 
the crew purchase list if: 

(1) the crew declaration is attached to the general declaration, or 
to the crew list which in turn is attached to the general declaration; 


and 
(2) the statement “Crew purchases as per attached crew declara- 
tion” appears on the general declaration or crew list. 


§ 122.47 Stores list. 


(a) When required. A stores list shall be filed for all aircraft re- 
quired to enter under § 122.41. 

(b) Form. The aircraft stores shall be listed on the cargo manifest 
or on a separate list. If the stores are listed on a separate list, the 
list must be attached to the cargo manifest. The statement “Stores 
List Attached” must appear on the cargo manifest. 

(c) Contents. (1) Required listing. The stores list shall include all 
of the following: 

(i) Alcoholic beverages, cigars, cigarettes and narcotic drugs, 
whether domestic or foreign; 

(ii) bonded merchandise arriving as stores; 

(iii) foreign merchandise arriving as stores; and 

(iv) equipment which must be licensed by the Secretary of State 
(see § 122.48(b)). 

(2) Other articles. In the case of aircraft of scheduled airlines, oth- 
er domestic supplies and equipment (if not subject to license) and 
fuel may be dropped from the stores list if the statement “Domestic 
supplies and equipment and fuel for immediate flight only, except 
as noted” appears on the cargo manifest or on the separate stores 
list. The stores list shall be attached to the cargo manifest. 

(d) Other statutes. Section 446, Tariff Act of 1930, as amended (19 
U.S.C. 1446), which covers supplies and stores kept on board vessels, 
applies to aircraft arriving in the U.S. from any foreign area. 


§ 122.48 Air cargo manifest. 


(a) When required. An air cargo manifest for all cargo on board 
shall be filed together with the general declaration for any aircraft 
required to enter under § 122.41. 

(b) Exception. A cargo manifest is not required for merchandise, 
baggage and stores arriving from and departing for a foreign coun- 
try on the same through flight. Any cargo manifest already on 
board may be inspected. All articles on board which must be li- 
censed by the Secretary of State shall be listed on the cargo mani- 
fest. Company mail shall be listed on the cargo manifest. 

(c) Form. The cargo manifest shall be on Customs Form 7509. The 
form shall contain all required information, except that a more 
complete description of the cargo shipped under air waybills may be 
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provided by attaching a copy of each master air waybill and, if a 
consolidated shipment, copies of the house air waybills to the cargo 
manifest. The statement “Cargo as per air waybills attached” shall 
appear on the cargo manifest when this is done. Each air waybill 
number shall also be listed on the cargo manifest. 

(d) Unaccompanied baggage. Unaccompanied baggage arriving in 
the U.S. under a check number from any foreign country by air and 
presented timely to Customs may be authorized for delivery by the 
carrier after inspection and examination without preparation of an 
entry, declaration, or being manifested as cargo. Such baggage must 
be found to be free of duty or tax under any provision of Schedule 8, 
Tariff Schedules of the United States (19 U.S.C. 1202), and cannot 
be restricted or prohibited. Unaccompanied checked baggage not 
presented timely to Customs or presented timely and found by Cus- 
toms to be dutiable, restricted, or prohibited may be subject to sei- 
zure. Such unaccompanied checked baggage shall be added to the 
cargo list in columns under the following headings: 


The two columns, headed “Name of examining officer” and “Dispo- 
sition,” are provided on the cargo manifest for the use of Customs 
officers. Unaccompanied unchecked baggage arriving as air express 
or freight shall be manifested as other air express or freight. 

(e) Accompanied baggage in transit. This section applies when ac- 
companied baggage enters into the U.S. in one aircraft and leaves 
the U.S. in another aircraft. When passengers do not have access to 
their baggage while in transit through the U.S., the baggage is con- 
sidered cargo and shall be listed on Customs Form 7509, Air Cargo 
Manifest. 

§ 122.49 Correction of air cargo manifest or air waybill. 

(a) Shortages. (1) Reporting. Shortages (merchandise listed on the 
manifest or air waybill but not found) shall be reported to the dis- 
trict director by the aircraft commander or agent. The report shall 
be made: 

(i) On a Customs Form 5931, filled out and signed by the import- 
er and the importing or bonded carrier; or 

(ii) On a Customs Form 5931, filled out and signed by the import- 
er alone under § 158.3 of this chapter; or 

(iii) On a copy of the cargo manifest, which shall be marked 
“Shortage Declaration,” and must list the merchandise involved 
and the reasons for the shortage. 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 14, APRIL 6, 1988 


(2) Time to file. Shortages shall be reported within the time set 
out in Part 158 of this chapter, or within 30 days of aircraft entry. 

(3) Evidence. The aircraft commander or agent shall supply proof 
of the claim that: 

(i) shortage merchandise was not imported, or was properly dis- 
posed of; or 

(ii) that corrective action was taken. This proof shall be kept in 
the carrier file for one year from the date of aircraft entry. 

(b) Overages. (1) Reporting. Overages (merchandise found but not 
listed on the manifest or air waybill) shall be reported to the dis- 
trict director by the aircraft commander or agent. The report shall 
be made: 

(i) on a Customs Form 5931; or 

(ii) on a separate copy of the cargo manifest which is marked 
“Post Entry” and lists the overage merchandise and the reason for 
the overage. 

(2) Time to file. Overages shall be reported within 30 days of air- 
craft entry. 

(3) Evidence. Satisfactory proof of the reasons for the overage 
shall be kept on file by the carrier for one year from the date of the 
report. 

(c) Statement on cargo manifest. If the air cargo manifest is used 
to report shortages or overages, the Shortages Declaration or Post 


Entry must include the signed statement of the aircraft commander 
or agent as follows: 


I declare to the best of my knowledge and belief that the dis- 

certify that eviden herein occurred for the reason stated. I also 

oeag ly t ee to support the explanation of the discrep- 

ancy will be retained in the carrier’s files for a period of at 

—_ - — and will be made available to ms on 
eman 


Signature. 
(Aircraft Commander or Agent) 


(d) Notice by district director. The district director shall immedi- 
ately notify the aircraft commander or agent of any shortages or 
overages that were not reported by the aircraft commander or 
agent. Notice shall be given by sending a copy of Customs Form 
5931 to the aircraft commander or agent, or in any other appropri- 
ate way. The aircraft commander or agent shall make a satisfactory 
reply within 30 days of entry of the aircraft or receipt of the notice, 
whichever is later. 

(e) Correction not required. A correction in the manifest or air 
waybill or not required if: 

(1) The district director is satisfied that the difference between 
the quantity of bulk merchandise listed on the manifest or air way- 
bill, and the quantity unladen, is the usual difference caused by ab- 
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sorption or loss of moisture, temperature, faulty weighing at the 
airport, or other such reason; and 

(2) the marks or numbers on merchandise packages are different 
from the marks or numbers listed on the cargo manifest for those 

packages if the quantity and description of the merchandise is given 
correctly. 

(f) Statutes applicable. If an aircraft arrives in the U.S. from a 
foreign area with merchandise and unaccompanied baggage for 
which a manifest or air waybill must be filed, §§ 440 (concerning 
post entry) and 584 (concerning manifest violations), Tariff Act of 
1930, as amended (19 U.S.C. 1440, 1584), apply. 


SuBPART F—INTERNATIONAL TRAFFIC PERMIT 


§ 122.51 Aircraft of domestic origin registered in the U.S. 


After Customs inspection of other aircraft, passengers, baggage 
and merchandise at the entry airport, commercial aircraft of do- 
mestic origin registered in the U.S. may be allowed to proceed to 
other airports in the U.S. without permit. 


§ 122.52 Aircraft of foreign origin registered in the U.S. 


(a) Application. This section applies to commercial aircraft (as de- 
fined in § 122.1(d)) of foreign origin registered in the U.S. and arriv- 


ing in the U.S. from a foreign area. 

(b) Aircraft entered as an imported article. If an aircraft covered 
by this section is entered as an imported article, and any applicable 
duty for the aircraft has been paid on a prior arrival, it may be al- 
lowed to proceed as other than an imported article. In this instance, 
the aircraft commander must file a declaration that states the: 

(1) port where entry was made; 

(2) date duty, if any, was paid; and 

(3) number of the entry. 

(c) Aircraft not entered as imported article. (1) Treatment as other 
than an imported article. A commercial aircraft covered by this sec- 
tion which has not been entered as an imported article may travel 
from airport to airport in the U.S. without payment of duty. Each 
commercial aircraft shall proceed under a permit on Customs Form 
7507 or 7509, as provided in § 122.54. Treatment of the aircraft as 
other than an imported article shall continue for so long as the 
aircraft: 

(i) is used only for commercial purposes between the U.S. and for- 
eign areas; and 

(ii) will leave the U.S. for a foreign destination in commercial use 
or carrying neither passengers nor cargo. 

(2) Treatment as an imported article. Any aircraft covered by this 
section which was not entered as an imported article shall make en- 
try if it: (i) is withdrawn from commercial use between the U.S. and 
foreign areas; or 
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(ii) is used in the U.S. in a way not reasonably related to efficient 
commercial use of the aircraft between the U.S. and foreign areas. 

(3) Aircraft damage and duty payment. 

(i) Substantial damage to commercial aircraft. If an accident 
causes substantial damage to a commercial aircraft, no entry or du- 
ty payment is required for any part of the wreckage. 

(ii) Less than substantial damage and export. If an accident does 
not cause substantial damage to a commercial aircraft, salvageable 
parts of the wrecked aircraft may be exported. In this circumstance, 
the aircraft, as a whole or in part, is not considered to be with- 
drawn from commercial use and is not subject to entry or to duty as 
imported merchandise. 

(iii) Less than substantial damage and no export. If an accident 
does not cause substantial damage to a commercial aircraft and the 
wrecked aircraft or any salvageable part of it is not exported, then: 

(A) entry is required to be made for the damaged aircraft or any 
salvageable part of it; and 

(B) a duty payment, if applicable, based on the condition of the 
aircraft following the accident, is required. 


§ 122.53 Aircraft of foreign registry chartered or leased to 
US. air carriers. 


Aircraft of foreign registry leased or chartered to a US. air carri- 
er, while being operated by the U‘S. air carrier under the provisions 


of the Federal Aviation Administration regulations (14 CFR 
121.153), shall be treated as U.S. registered aircraft for purposes of 
this subpart. 


§ 122.54 Aircraft of foreign registry. 


(a) Application. For any commercial aircraft of foreign registry 
arriving in the U.S., the aircraft commander or agent shall file for 
an international traffic permit when the aircraft: 

(1) is not an imported article; and 

(2) is ferried (proceeds carrying neither passengers nor cargo) 
from the airport of first arrival to one or more airports in the US. 
(For permit to proceed with residue cargo, passengers, or 
crewmembers for discharge in the U.S., see Subpart I of this part). 

(b) International traffic permit. The international traffic permit 
shall be filed on Customs Form 7507 by the carrier or its agent. Cus- 
toms Form 7509 may be used if the aircraft arrives directly from 
Canada on a flight beginning in Canada and ending in the U.S. Ei- 
ther form shall show the following information and must be ap- 
proved by the appropriate Customs officer: 

(1) Type of aircraft; 

(2) Nationality and registration number of aircraft; 

(3) Name and country of aircraft manufacturer; 

(4) Name of aircraft commander; 

(5) Country from which aircraft arrived; 
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(6) Name and location of airport where international traffic per- 
mit is issued; 

(7) Date international traffic permit is issued; 

(8) Name and location of airport to which aircraft is proceeding; 

(9) Purpose of stay in the U:S.; 

(10) Signature of Customs officer giving permit. 

(c) Permit on board. The international traffic permit shall be kept 
on board the aircraft while in the U.S. 

(d) Intermediate airports. For each airport at which the aircraft 
lands, the Customs officer, or airport manager if there is no Cus- 
toms officer present, shall note the following information on the 
permit: 

(1) Name and location of airport; 

(2) Date and arrival time; 

(3) Purpose of the visit; 

(4) Name and location of the next airport to be visited; and 

(5) Date and time of departure. 

(e) Final airport. The international traffic permit shall be given 
to the Customs officer in charge at the airport of final clearance for 
a foreign destination. Before clearance is given, the Customs officer 
shall make sure that the aircraft was properly inspected by Cus- 
toms of the U.S. 

(f) Port of issue. The international traffic permit shall be re- 
turned after final clearance to the district director at the port 
where the permit was issued, to be kept on file. 

(g) Enforcement. Once the permit to proceed has been issued for 
an aircraft, the district director at the port of issue must receive no- 
tice that the aircraft has made final clearance. If notice is not re- 
ceived within 60 days, the district director shall report the matter 
to the Customs agent in charge of the area for investigation. 


Suppart G—CLEARANCE OF AIRCRAFT AND PERMISSION To DEPART 


§ 122.61 Aircraft required to clear. 


All aircraft, except public and private aircraft, leaving the U.S. 
for a foreign area are required to clear if: 

(1) carrying passengers and/or merchandise for hire; or 

(2) taking aboard or discharging passengers and/or ‘merchandise 
for hire in a foreign area. 

This includes any aircraft used by members of air travel clubs. 
Foreign aircraft traveling under a permit to proceed shall also 
clear. 


§ 122.62 Aircraft not otherwise required to clear. 


(a) Bureau of the Census. Under Bureau of the Census Regula- 
tions (15 CFR Part 30.1), aircraft. not required to clear by § 122.61 
shall obtain permission to depart if carrying merchandise from the 
U.S. to Puerto Rico or from Puerto Rico to the US. 
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(b) Office of Export Administration. Aircraft leaving the U'S. for 
a foreign area must be cleared by Customs if a validated license © 
from the Office of Export Administration (Department of Com- 
merce) is required for the aircraft under the Export Control Regula- 
tions (15 CFR Part 370). Aircraft are not required to clear if the 
Secretary of Commerce issues a permit allowing departure without 
clearance. 

(c) Department of State. Aircraft not covered by Export Control 
Regulations are subject to the Department of State export licensing 
authority as set out in 22 CFR Parts 121,123. Such aircraft may de- 
part from the U.S. only with the proper Department of State 
license. 


§ 122.63 Scheduled airlines. 

The aircraft commander or agent shall request clearance or per- 
mission to depart for aircraft of scheduled airlines covered by this 
subpart. 

(a) Clearance at other than airport of final departure. Aircraft 
may clear at each airport where merchandise and/or passengers 
are taken on board for transport outside of the U.S. The clearance 
applies only to the merchandise and passengers boarding at each 
place. Clearance shall be requested at the Customs port of entry (re- 
gardless of whether it is an international airport) nearest to the 
place where merchandise and/or passengers are taken on board. 

(b) Clearance at final departure airport. Clearance or permission 
to depart may be requested at the Customs port of entry (regardless 
of whether it is an international airport) nearest the last departure 
airport, unless some other place is designated by the district direc- 
tor at that port. 


§ 122.64 Other aircraft. 

Clearance or permission to depart shall be requested by the air- 
craft commander or agent for aircraft covered by this subpart other 
than those of scheduled airlines. The request must be made to the 
district director at the Customs port of entry (regardless of whether 
it is an international airport) nearest the final departure airport, 
unless some other place is designated by the district director. 

§ 122.65 Failure to depart. 

Once an aircraft has been cleared or given permission to depart it 
must depart within 72 hours. The aircraft commander or agent 
shall report promptly to the district director if departure is delayed 
beyond or cancelled within 72 hours after the aircraft received 
clearance or permission to depart. 
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Suppart H—DocuMEnts REQUIRED FoR CLEARANCE AND PERMISSION TO 
DEPART 


§ 122.71 Aircraft departing with no commercial export cargo. 


(a) Application. This section applies to aircraft departing for for- 
eign territory with no export cargo, but not to those aircraft which 
are themselves being exported. 

(1) Such aircraft may clear by telephone in advance with the dis- 
trict director nearest the departure place if departing empty or car- 
rying only: 

(i) passengers for hire; or 

(ii) non-commercial cargo for which Shipper’s Export Declara- 
tions are not required. 

(2) If not cleared by telephone, an air cargo manifest containing 
the following statement, signed by the aircraft commander or agent, 
shall be submitted to Customs: 


I declare to the best of my knowledge and belief that there is no 
cargo on board this aircraft. 


iS creesieninrrinehaghcteninscsnicnail Screg 
(Aircraft Commander or Agent) 


(b) Timeliness. The request for telephone clearance must be re- 
ceived by the Customs officer in charge with sufficient time remain- 


ing before departure to ensure that Customs may undertake any 
necessary examination of the aircraft and cargo. 

(c) Documentation. If clearance is granted by telephone, the air- 
craft commander is not required to file the documents required by 
this subpart. 


§ 122.72 Aircraft departing with commercial export cargo. 


If an aircraft with export cargo leaves the U.S. for any foreign 
area, a general declaration, if required, an air cargo manifest and 
any required Shipper’s Export Declarations, shall be filed in accord- 
ance with this subpart for all cargo on the aircraft, and for the air- 
craft itself if exported as merchandise. See § 122.79 for special re- 
quirements regarding shipments to U.S. possessions. 


§ 122.73 General declaration and air cargo manifest. 


(a) General declaration. 

(1) Form. The general declaration shall be on Customs Form 7507 
and shall show all information required. 

(2) Preparation and filing. The aircraft commander or agent shall 
file two copies of the general declaration with the district director 
at the departure airport. 

(3) Exception. A general declaration shall not be required if the 
air cargo manifest, Customs Form 7509, contains the statement 
shown in paragraph (b) of this section. 
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(b) Air cargo manifest. 

(1) Form. The air cargo manifest shall be on Customs Form 7509, 
and shall show all information required. If a general declaration is 
not presented, the following statement, signed by the aircraft com- 
mander or agent, shall appear on the form: 


I declare that all statements contained in this manifest, includ- 
ing the account of the cargo on board this aircraft, are com- 
plete, exact, and true to the best of my knowledge. 


Signature. 
(Aircraft Commander or Agent) 


(2) Preparation and filing. The aircraft commander or agent shall 
file two copies of the air cargo manifest with the district director of 
the departure airport. Three copies of the air cargo manifest shall 
be filed if the aircraft is covered by § 122.77(b). The air cargo mani- 
fest must be filed in: 

(i) Complete form, with all required Shipper’s Export Declara- 
tions (see § 122.75); or 

(ii) Incomplete form (pro forma) under § 122.74. 


§ 122.74 Incomplete (pro forma) manifest. 


(a) Application. Clearance or permission to depart may be given 
to an aircraft by the district director before a complete manifest or 
all required Shipper’s Export Declarations have been filed, if a 
proper bond is filed on Customs Form 301, containing the bond con- 
ditions set forth in Subpart G of Part 113 of this chapter, except for 
aircraft bound for locations referred to in paragraph (b) of this 
section. 

(b) Exceptions. An incomplete manifest will not be accepted: 

(1) during any time covered by a proclamation of the President 
that a state of war exists between foreign nations; or 

(2) if the aircraft is departing on a flight from the U.S. directly or 
indirectly to a foreign country listed in § 4.75 of this chapter. 


In both cases, a complete air cargo manifest and all required Ship- 
per’s Export Declarations shall be filed with the district director 
before the aircraft will be cleared. 

(c) Filing under bond. An incomplete set of documents may be 
filed only when accompanied by the proper bond. Under the bond, a 
complete set of documents shall be filed within whichever of the fol- 
lowing time periods is appropriate. 

(1) Shipments to foreign countries. All required Shipper’s Export 
Declarations and a complete air cargo manifest shall be filed by the 
airline not later than the fourth business day after clearance (when 
clearance is required) or departure (when clearance is not required) 
of the aircraft. 

(2) Shipments to and from Puerto Rico. For shipments between 
the U.S. and Puerto Rico, the complete manifest (when required) 
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and all Shipper’s Export Declarations shall be filed by the airline 
not later than the seventh business day after departure. 

(3) Shipments to U.S. possessions. For shipments between the U:S. 
or Puerto Rico and possessions of the U.S., a complete manifest and 
all required Shipper’s Export Declarations shall be filed by the air- 
line not later than the seventh business day after departure. See 
§ 122.79. 

(d) Declaration required. A declaration shall be made on the in- 
complete manifest that: 

(1) All required documents will be filed within the 4-day bond pe- 
riod; or 

(2) All required documents will be filed within the 7-day bond 
period. 


Once all documents have been filed, a statement as required by 
§ 122.75(b) shall be made 


§ 122.75 Complete manifest. 


(a) Contents. A complete air cargo manifest shall list all cargo 
laden, and show for each item the air waybill number, or marks 
and numbers on packages and the type of goods carried. If an item 
does not require a Shipper’s Export Declaration, it shall be noted on 
the air cargo manifest. 

(1) Shipments on an air waybill. A copy of each air waybill on 
which shipments are listed may be attached to the air cargo mani- 
fest, and the number of the air waybill may be listed on the air car- 
go manifest. The statement “Cargo as per Air Waybill Attach 
must appear on the air cargo manifest if this is done. 

(2) Direct departure. This subsection applies only to direct depar- 
tures of shipments requiring a Shipper’s Export Declaration. A copy 
of each declaration may be attached to the air cargo manifest, and 
the number of each declaration shall be listed on the air cargo man- 
ifest in the column for air waybill numbers. The statement “Cargo 
as per export Declarations Attached” must appear on the manifest 
if this is done. 

(b) Statement required. 

(1) When all required documents are ready for filing, the follow- 
ing statement must appear on the air cargo manifest, or on the gen- 
eral declaration form if an air cargo manifest is not required: 


“Attached Shipper’s Export Declarations represent a full and 
complete enumeration and description of the cargo carried in 
this flight except that listed on the cargo manifest.” 


(2) If an incomplete set of documents has been filed and is later 
completed, the following statement shall accompany the ee 
Export Declarations and any required air cargo manifests 
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“Attached Shipper’s Export Declarations represent a full and 
complete enumeration and description of the cargo carried on 
aircraft No. Flight No. 


fle. on any cargo eeniiant required to be filed Tt on such 
t ” 
Pili ctnininnnibpciiscepeemeiincttiiieniginiep hdd 
Authorized Agent___>_EEE 


§ 122.76 Shipper’s Export Declarations and _ inspection 
certificates. 

At the time of clearance, the aircraft commander or agent shall 
file with the district director at the departure airport any Shipper’s 
Export Declarations required by the Bureau of Census (see 
§ 122.62(a)). The aircraft commander or authorized agent also shall 
deliver a proper export inspection certificate issued by the Veteri- 
nary Service, Animal and Plant Inspection Service, Department of 
Agriculture (9 CFR Part 91), to the Customs officer in charge at the 
time of departure of any aircraft carrying horses, mules, asses, cat- 
tle, sheep, swine or goats. 


§ 122.77. Clearance certificate. 

(a) Aircraft departing from the U.S. One copy of the air cargo 
manifest shall be used as a clearance certificate when endorsed by 
the district director to show that clearance is granted. 

(b) Scheduled aircraft. If a scheduled aircraft clears at an airport 
which is not the airport at or nearest the place of final take-off from 
the U.S., two copies of the air cargo manifest shall be filed. One 
copy shall be used as a clearance certificate when endorsed at the 
port by the district director at the port where clearance is obtained, 
and the second copy shall be attached to the first for use at subse- 
quent U.S. ports. 


§ 122.78 Entry or withdrawal for exportation or for transpor- 
tation and exportation. 

If a shipment is exported under an entry or withdrawal for expor- 
tation, or for transportation and exportation, the air cargo mani- 
fest, the air waybill, or the consignment note attached to the mani- 
fest shall clearly show the following information for each entry or 
withdrawal: 

(a) Number; 

(b) Date; and 

(c) Class of entry or withdrawal, as follows: 

(1) transportation and exportation; 

(2) withdrawal for transportation and exportation; 

(3) immediate exportation; 

(4) withdrawal for exportation; or 

(5) withdrawal for transportation. 
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The name of the port where the entry or withdrawal was filed, if 
not the port where the merchandise is laden for exportation, shall 
also appear on the air cargo manifest. 


§ 122.79 Shipments to U.S. possessions. 


(a) Other than Puerto Rico. An air cargo manifest shall be filed 
for aircraft transporting cargo between the U.S. and U.S. posses- 
sions. Shipper’s Export Declarations are not required for shipments 
from the U.S. or Puerto Rico to the U.S. possessions, except to the 
U.S. Virgin Islands or from a U.S. possession and destined to the 
U.S., Puerto Rico, or another U.S. possession. 

(b) Puerto Rico. This subsection applies when an aircraft carries 
merchandise on a direct flight between the U.S. and Puerto Rico. If 
the requirements contained in Subpart I, relating to residue cargo 
procedures, have been satisfied, an air cargo manifest is required 
only for: 

(1) merchandise transported as cargo for which a Shipper’s Ex- 
port Declaration is not required; or 

(2) cargo for which a Shipper’s Export Declaration cannot be filed 
on time. (See 15 CFR 30.21). 


Any required air cargo manifest or Shipper’s Export Declarations 
shall be filed with the district director at the point of departure. 


§ 122.80 Verification of statement. 


Customs officers may verify any of the statements required under 
this subpart by examining the shipping records of the airline 
involved. 


Suppart I—ProceDuRES FOR RESIDUE CARGO AND STOPOVER PASSENGERS 


§ 122.81 Application. 


(a) Aircraft arriving with cargo. Aircraft arriving in the US. 
from a foreign area with cargo shown on the manifest to be travel- 
ing to other airports in the U.S. or to foreign areas may proceed 
under the provisions of this subpart. 

(b) Aircraft arriving with no cargo. Aircraft arriving in the US. 
from a foreign area with no cargo on board, and requesting immedi- 
ate examination and release, may proceed if a bond on Customs 
Form 301, containing the bond conditions set forth in Subpart G of 
Part 113 of this chapter, has been filed and covers the aircraft. 


§ 122.82 Bond requirements. 


A bond on Customs Form 301, containing the bond provisions set 
forth in Subpart G of Part 113 of this chapter, shall be filed before 
an aircraft is given a permit to proceed with residue cargo under 
this subpart. The bond shall be filed in the correct amount with the 
district director at the entry airport. 
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§ 122.83 Forms required. 

(a) Traveling general declaration and manifest. When applying 
for examination and release from an airport or place of entry in the 
US., the aircraft commander or agent shall file a traveling general 
declaration and manifest. The traveling general declaration and 
manifest is one certified copy of the original inward general decla- 
ration, and each air cargo manifest required when the aircraft en- 
tered. This includes air waybills that were part of the manifest. 

(b) Attachments to traveling general declaration and manifest. 

(1) Crew purchase and stores list. The crew purchase and stores 
list, if required when the aircraft enters under §§ 122.46 and 122.47, 
shall be attached to the traveling general declaration and manifest. 

(2) Crew purchases not listed on a crew purchase list. A crew 
member’s declaration shall be attached to the traveling general dec- 
laration and manifest if: 

(i) crew purchases are listed on a crew declaration, Customs 
Form 5129, instead of on the crew purchase list, under 
§ 122.46(c\(2); and 

(ii) the crew member has not left the aircraft with his or her 
purchases at the first entry port. 


The crew member’s declaration must be attached at the port where 
the articles listed on the declaration receive clearance. 

(c) Abstract general declaration and manifest. The abstract gener- 
al declaration and manifest shall consist of one copy of the general 
declaration, and one copy of each manifest (including air waybills) 
covering residue cargo: 

(1) not yet eee and released by Customs or any other Fed- 
eral a 

(2) to be ae at another domestic or foreign airport. 

An abstract general declaration and manifest need not be filed at 
the last domestic port of discharge. 

(d) Permit to proceed. A permit to proceed from one domestic air- 
port to another shall be filed by the aircraft commander or agent 
with the Customs officer in charge at the clearance airport. The 
permit to proceed shall include a declaration by the aircraft com- 
mander or agent, which shall be signed on entry at the next domes- 
tic airport. The permit to proceed and declaration shall state sub- 
stantially the following: 


PERMIT TO PROCEED FROM ONE AIRPORT TO ANOTHER 
Airport of Departure—__EE 
sisi Secehiacecioncacierarnitninpeni 


Permission is hereby given aircraft 
to proceed to 
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The aircraft which has arrived from and is destined to the places 
shown in the general declaration, is proceeding to such places of 
destination to discharge residue cargo, passengers, or crew members 
and their purchases, as listed in the attached manifest. Bond was 
given at the airport of arrival for the cargo retained on board. Items 
. _— manifested for delivery at this airport appear to have been 
an 


Number of crew members not cleared by Customs_——_—__ 
Number of passengers not cleared by Customs———_ 
Number of pages of the traveling manifest__.  . .._ 


(Customs Officer and Title) 


DECLARATION ON ENTRY OF AIRCRAFT AT FOLLOWING 
AIRPORT 


Airport of Arrival ___~_EE 
sh in Bc cieiiis 


L $$, commander or 
authorized agent of the aircraft identified in this document, declare 
and guarantee that there were not, when such aircraft departed 
from the airport of nor have been 
since, nor now are, any more or other goods, wares, or merchandise 
on board than was started in the attached manifests. 


(Signature and Title) 


The permit to proceed and declaration must be stamped, mimeo- 
graphed or printed on: 

(1) the abstract general declaration; 

(2) the traveling general declaration when an abstract general 
declaration is not required; or 

(3) a separate piece of paper. 

(e) Permit to proceed for nonscheduled aircraft. For each permit 
to proceed issued to a nonscheduled aircraft carrying residue cargo 
the transit air cargo manifest procedures shall be followed and a 
numbered Customs Form 7512-C shall be filled out and filed. The 
number on the form shall be placed in the upper right hand corner 
of the permit to proceed. The original copy of Customs Form 7512-C 
shall be forwarded as required by the issuing port and the duplicate 
must be attached to the permit and given to the aircraft command- 
er. When the aircraft arrives at the final port, the aircraft com- 
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mander shall deliver the permit to proceed and Customs Form 
7512-C (duplicate) to Customs. 

(f) Use of form. When all of the documents required by this sec- 
tion are in order, the permit to proceed shall be dated and signed by 
the Customs officer in charge at the clearance airport. One copy of 
the permit to proceed shall be delivered to the aircraft commander 
or agent with the other required documents, for filing at the next 
international airport. 


§ 122.84 Intermediate airport. 


(a) Application. The provisions of this section apply at any U.S. 
airport to which an aircraft proceeds with residue cargo, and pas- 
sengers, or crewmembers and their purchases not cleared by Cus- 
toms. they do not apply to aircraft arriving at the last domestic port 
of discharge. 

(b) Entry. When an aircraft arrives at the next airport, the air- 
craft commander or agent shall make entry by filing the: 

(1) abstract general declaration and manifest; 

(2) traveling general declaration and manifest; and 

(3) permit to proceed. 


The DECLARATION OF ENTRY OF AIRCRAFT AT FOLLOWING 
AIRPORT, found on the permit to proceed, shall be properly signed 
before filing for entry. 

(c) Crew declarations. The declarations and entries, Customs 
Form 5129, of any crewmembers who leave the aircraft with their 
purchases at the intermediate airport shall be detached from the 
traveling general manifest. The declaration and entries are to be 
eo by the Customs officer in charge and are kept at the 


(d) — When the aircraft leaves an intermediate airport 
carrying residue cargo, and passengers or crewmembers and their 
purchases are not yet cleared by Customs or another interested Fed- 
eral agency, the procedure is the same as at the first arrival airport. 
All documents required by this section, except those detached under 
paragraph (c) of this section, shall be returned to the aircraft com- 
mander or agent for filing at the next entry airport. 


§ 122.85 Final airport. 


When an aircraft enters at the last domestic airport of discharge, 
the traveling general declaration and manifest shall be filed with 
Customs and kept at the airport. No abstract general declaration 
and manifest is required. 


§ 122.86 Substitution of aircraft. 


(a) Application. The residue cargo procedure applies when an air- 
line must substitute aircraft to reach a destination due to weather 
conditions or operational factors which prevent an aircraft on arriv- 
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al of the flight at the first port from continuing inbound to interior 
ports scheduled for that flight. 

(b) Clearance and safety. Clearance and entry of substitute air- 
craft is required as provided in this subpart for other aircraft. 

(c) Identification. An identification of all substitute aircraft shall 
be clearly made on all clearance and entry documents. 

(d) Transporting cargo. (1) Forwarding. The carrier may forward 
all cargo which arrived on one aircraft by transferring it to another 
aircraft of the same airline to complete the inbound flight. The 
transfer shall be done under Customs supervision. 

(2) Conditions. All of the residue cargo from more than one in- 
bound flight of an airline may be laden on one substitute aircraft of 
the airline. The substitute aircraft shall finish the inbound trans- 
port of the residue cargo. 


§ 122.87 Other requirements. 


Section 4.85 of this chapter, relating to vessels with residue cargo 
for domestic ports, applies to aircraft residue cargo, except as stated 
in this subpart. 


§ 122.88 Aircraft carrying domestic (stopover) passengers. 
Airlines that commingle domestic (stopover) passengers (that is, 

passengers who have already cleared Customs at their port of arriv- 

al and are continuing on another aircraft to a second U.S. destina- 


tion) with international passengers who are continuing on the flight 
to their port of arrival and have not yet cleared Customs, must com- 
ply with certain requirements before being issued a permit to pro- 
ceed. The carriers requirements are as follows: 

(a) The domestic (stopover) passengers must be transported on 
US.-registered aircraft, or foreign-registered aircraft of the same 
foreign airline that brought them into the U.S. 

(b) A $2.00 charge must be paid for each revenue producing do- 
mestic (stopover) passenger reinspected in the U\S. (see § 24.12 of 
this chapter). 

(c) Arrangements must be made for the checked baggage of all 
passengers requiring inspection on the previously described flights 
to be off-loaded and made available for examination in the Federal 
inspection area at the destination port (intermediate or final) where 
an inspection is to take place. 

(d) All stopover passengers shall be notified in writing, prior to 
boarding, that they will be subject to full reinspection by Customs. 
This written notification shall contain the following language: “No- 
tice to all boarding passengers: You are boarding an aircraft on 
which passengers will be arriving in the U.S. from foreign destina- 
tions. These passengers have not yet cleared U.S. Customs. Accord- 
ingly, you will be subject to a full reinspection by Customs at your 
final U.S. port of entry.” 

(e) Domestic (stopover) passengers shall be provided a Customs 
declaration identified by the words “Domestic Flight”. The domestic 
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(stopover) passenger is only required to complete items 1-4 on that 
declaration. 

(f) The carrier shall present to Customs, as otherwise required by 
law, the permit to proceed and/or the general declaration, clearly 
stating the number of domestic (stopover) passengers to be rein- 
spected upon arrival at the destination port (intermediate or final) 
where an inspection of passengers is to take place. 


SuBPART J—TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 


§ 122.91 Application. 


This subpart applies to the transportation in bond of merchandise 
arriving in the U.S. by aircraft and entered: 

(a) for immediate transportation to another airport without ap- 
praisement; or 

(b) for transportation through the U.S. and later exportation by 
aircraft. 


§ 122.92 Procedure at port of origin. 


(a) Forms required. (1) Customs Form 7512. Customs Form 7512 
or other Customs approved documents shall be used for both entry 
and manifest. Three copies of the form or other document are re- 
quired to be filed with Customs at the port of origin for merchan- 
dise for immediate transportation without appraisement. Four cop- 
ies of the form or other document are required when merchandise 
for transportation and exportation is entered. (See also, §§ 18.11 
and 18.20(a) of this chapter). Each copy shall be signed by the carri- 
er or its authorized agent. 

(2) Customs Form 7512-C. The “Origin” copy of Customs Form 
7512-C shall be filed with Customs Form 7512, and its number shall 
be placed on all copies of Customs Form 7512. 

(b) Delivery of Customs form to carrier. (1) Merchandise entered 
for immediate transportation without appraisement. When mer- 
chandise is entered for immediate transportation without appraise- 
ment, two copies of Customs Form 7512 or other Customs approved 
document, and the duplicate copy of Customs Form 7512-C shall be 
delivered to the carrier. 

(2) Merchandise entered for transportation and exportation. When 
merchandise is entered for transportation and exportation, one copy 
of Customs Form 7512 and one copy of Customs Form 7512-C or 
other Customs approved document shall be delivered to the carrier. 

(3) After delivery. After delivery, the forms or other document 
shall accompany the merchandise to the port of destination or 
exportation. 

(c) Receipt and supervision. The agent of a bonded air carrier 
shall give a receipt for any merchandise delivered to it for transpor- 
tation in bond, and no supervision of the lading of the merchandise 
on the transporting aircraft shall be required. 
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(d) Split shipment. (1) Departure within 24 hours. Merchandise 
covered by a single entry and manifest (Customs Form 7512 or oth- 
er Customs approved document) may be sent to the destination air- 
port on one or more aircraft. A separate manifest for each aircraft 
is not required if the whole shipment is sent within a single 24-hour 


period. 

(2) Departure not within 24 hours. If any part of a shipment is 
sent more than 24 hours after the first part was sent, the entry and 
manifest copy which accompanies the first shipment shall state that 
the rest of the shipment will follow by separate aircraft. A single 
manifest shall be prepared for each part of the shipment sent by 
separate aircraft. The manifest shall be used as notice of each arriv- 
al at the destination airport. 

(e) Transhipment. Merchandise sent under bond may be trans- 
ferred at an intermediate airport to one or more aircraft of the 
same airline. This may be done without Customs supervision and 
notice of the transfer is not required. If merchandise covered by one 
entry and manifest is transferred to more than one aircraft, para- 
graph (d) of this section applies. 

(f) Sealing not required. The sealing of aircraft, aircraft compart- 
ments carrying bonded merchandise, or the cording and sealing of 
bonded packages carried by the aircraft, is not required. 

(g) Warning labels. The carrier shall supply and attach the warn- 
ing label, as described in § 18.4(e) of this chapter, to each bonded 
package. 


§ 122.93 Procedure at destination or exportation airport. 

(a) Delivery to district director. When a bonded shipment arrives 
at the destination or exportation airport, the aircraft commander or 
agent shall deliver one copy of the entry and manifest with Customs 
Form 7512-C attached (Customs Form 7512 or other Customs ap- 
proved document) covering the shipment to the district director of 
that airport as notice of arrival. If the shipment was sent by sepa- 
rate aircraft more than 24 hours after the first part of the shipment 
was sent, then a manifest for each part of the shipment shall be de- 
livered to the district director. 

(b) Delivery to consignee. When the merchandise is sent under an 
entry for immediate transportation without appraisal, one copy of 
the manifest covering the merchandise shall be delivered by the 
carrier to the consignee. This copy is used to make entry, and may 
also be used as a carrier certificate as provided in § 141.11(aX4) of 
this chapter. 


§ 122.94 Certificate of lading for exportation. 

(a) Required filing. This section applies to merchandise entered 
for transportation and exportation by aircraft. A certificate of lad- 
ing for exportation, Customs Form 7512 with Customs Form 7512-C 
attached, or other Customs approved document (see § 122.93 of this 
subpart) shall be filed when the merchandise reaches the final de- 





58 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 14, APRIL 6, 1988 


parture airport. The form shall be filled out and signed at the place 
where aircraft clearance for the merchandise is given. 

(b) Clearance not at place of final departure. If an aircraft is 
cleared at a place other than the place of final departure from the 
US., the aircraft commander or its authorized agent shall: 

(1) promptly report arrival of any bonded merchandise for export 
to the Customs officer in charge at that place; and 

(2) submit to the Customs officer in charge the certificate re- 
ceived at the place the merchandise was taken on board. The clear- 
ance certificate is kept by the Customs officer in charge until 
departure. 


This procedure shall be followed at each place of landing before fi- 
nal departure. 


§ 122.95 Other provisions. 

Part 18 of this chapter (Transportation in Bond and Merchandise 
in Transit) applies to the transportation of merchandise under this 
subpart unless stated otherwise. 


Suppart K—AccoMPANIED BAGGAGE IN TRANSIT 


§ 122.101 Entry of accompanied baggage. 

Passengers who enter the U.S. on one aircraft and depart to a for- 
eign area on another aircraft with accompanying baggage shall 
either: 

(a) submit their baggage to Customs for inspection; or 

(b) arrange with the importing carrier for the baggage to be 
processed under regular in-transit procedures. 


When passengers choose not to have access to their baggage while 
in the U.S., the baggage shall be listed on the Air Cargo Manifest as 
provided in § 122.48. 


§ 122.102 Inspection of baggage in transit. 

(a) General baggage in transit may be inspected upon arrival, 
while in transit, and upon exportation. Carriers shall present in- 
transit baggage for inspection at any time found necessary by the 
district director. 

(b) In-transit baggage shall be presented to a Customs officer for 
inspection and clearance before the baggage can be delivered to a 
passenger while in the U.S. 


Suppart L—Transit Ar Carco Manirest (TACM) Procepures 


§ 122.111 Application. 

Cargo (including manifested baggage) which arrives and is trans- 
ported under Customs control in, through, or from, the U.S. may be 
transported in bond under this subpart. If cargo is not transported 
under this subpart, it shall be transported under other provisions of 
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this chapter. (See Subparts I and J of this part, and Parts 18 and 
123 of this chapter). 


§ 122.112 Definitions. 


The following definitions apply in this subpart: 

(a) Transit air cargo. “Transit air cargo” is cargo, including mani- 
fested baggage, transported under the requirements of this subpart. 

(b) Port of arrival. The “port of arrival” is the port in the US. 
where imported cargo must be documented for further transporta- 
tion under this subpart. 

(c) Transfer or transferred. “Transfer or transferred” means the 
change of documentation of cargo to transit air cargo for transpor- 
tation. The terms also include the physical movement of the cargo 
from one carrier to another, and thereafter by air or surface move- 
ment to the port of destination. 

(d) Transit air cargo manifest. “Transit air cargo manifest” is 
used in this subpart as the shortened title for the transportation en- 
try and transit air cargo manifest. 


§ 122.113 Form for transit air cargo manifest procedures. 


A manifest on Customs Form 7509 is required for transit air car- 
go, as provided in § 122.48(c) of this part. The words “Transporta- 
tion Entry and Transit Air Cargo Manifest” shall be printed, 


stamped or marked on the form and on all copies of the form re- 
quired for transit air cargo movement. 


§ 122.114 Contents. 


(a) Form duplicates original manifest. Each transit air cargo 
manifest shall be a duplicate of the sheet presented as part of the 
cargo manifest for the aircraft on which the cargo arrived in the 
US. 

(b) Shipments shown on manifest. (1) Country of exportation. 
Each transit air cargo manifest sheet may list: 

(i) only air cargo shipments from one exporting country, with the 
name of the country shown in the heading; or 

(ii) air cargo shipments from several exporting countries, with 
the name of the exporting country shown in the “Nature of Goods” 
column. 

(2) Shipment to same port. Each transit air manifest sheet may 
list only those shipments manifested by way of the port of arrival 
for: 

(i) The same Customs port of destination; 

(ii) The same Customs port for later exportation; or 

(iii) Direct exportation from the port of arrival. 

(c) Information required. Each air cargo manifest sheet shall 
show: 

(1) The foreign port of lading; 

(2) The date the aircraft arrived at the port of arrival; 
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(3) Each U.S. port where Customs services will be necessary due 
to transit air cargo procedures; and 

(4) The final port of destination in the U.S., or the foreign coun- 
try of destination, for each shipment. The foreign country destina- 
tion shown on the manifest must be the final destination, as shown 
by airline shipping documents, even though airline transport may 
be scheduled to end before the shipment arrives at the final 
destination. 

(d) Corrections. If corrections in the route shown on the original 
manifest for the cargo are required at the port of arrival to make a 
manifest sheet workable as a transit air cargo manifest, the district 
director at the port of arrival may allow the corrections. 


§ 122.115 Labeling of cargo. 

A warning label, as required by § 18.4(e) of this chapter, shall be 
attached to all transit air cargo not directly exported from the port 
of arrival before the cargo leaves the port of arrival. 


§ 122.116 Identification of manifest sheets. 

When the original cargo manifest for the aircraft on which the 
cargo arrives is presented by the aircraft commander or its autho- 
rized agent at the port of arrival, a manifest number will be given 
to the aircraft entry documents by Customs. The number given 


shall be used by the airline to identify all copies of the transit air 
cargo manifest. All copies of the manifest shall be correctly num- 
bered before cargo will be released from the port of arrival as 
transit air cargo. 


§ 122.117 Requirements for transit air cargo transport. 


(a) Transportation. (1) Port to port. Transit air cargo may be car- 
ried to another port only when a receipt is given, as provided in 
paragraph (b) of this section. The receipt may be given only to an 
airline which: 

(i) is a common carrier for the transportation of bonded merchan- 
dise; and 

(ii) has the required Customs bond on file. 

(2) Exportation from port of arrival. Transit air cargo may be ex- 
ported from the port of arrival only if covered by a bond on Customs 
Form 301, containing the bond conditions set forth in Subpart G of 
Part 113 of this chapter, as provided in § 18.25 of this chapter. 

(b) Receipt. (1) Requirements. When air cargo is to move from the 
port of arrival as transit air cargo, a receipt shall be given. The re- 
ceipt shall be made by the airline responsible for transport or ex- 
port within the lay order period, or an authorized extension period 
(see § 4.37 of this chapter). 

(2) Contents. The receipt shall appear on each copy of the transit 
air cargo manifest, clearly signed and dated if required, in the fol- 
lowing form: 
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Received the cargo listed herein for delivery to Customs at the 
port of destination or exportation shown above, or for direct 
exportation. 


Name of Carrier (or Exporter) 
Attorney or Agent of Carrier (or Exporter) 


Date 


(c) Responsibility for transit air cargo. (1) Direct exportation. The 
responsibility of the airline exporting transit air cargo for direct ex- 
portation begins when a receipt, as provided in paragraph (b) of this 
section, is presented to Customs. 

(2) Other than direct exportation. When the transit air cargo is 
not for direct exportation, the responsibility of the airline receiving 
the cargo begins when a receipt, as provided in paragraph (b) of this 
section, is presented to Customs. 

(3) Carting. When carting is used to delivery transit air cargo to 
receiving airlines, the importing airline is responsible for the cargo 
under its own bond until a receipt is filed by the receiving airline. 
This does not apply when the carting is done under Part 112 of this 
chapter, at the expense of the parties involved. 

(4) Importing airlines. An importing airline which has qualified 
as a carrier of bonded merchandise, whether registered in the U.S. 
or a foreign area, may: 

(i) give a receipt for the air cargo; 

(ii) file an appropriate bond; and 

(iii) deliver the cargo to an authorized domestic carrier for in- 
bond transportation from the port of arrival. The importing carri- 
er’s bond covers the transportation. 

(d) Split shipments. A receipt shall be given by one airline for all 
of the cargo shipments listed on one transit air cargo manifest 
sheet. Cargo shipments so listed shall be transported from the port 
of arrival on one aircraft or carrier unless the use of more than one 
aircraft or carrier would be allowed: 

(1) by § 122.92(d) under a single combined entry and manifest; 

(2) by § 122.118(d); or 

(3) by §122.119%(e), permitting the use of a surface carrier for 
transport. 


Otherwise, all shipments on the transit air cargo manifest shall be 
separately documented and transported under the regular proce- 
dures for transportation of merchandise in bond (See Subpart J). 


§ 122.118 Exportation from port of arrival. 


(a) Application. Transit air cargo may be transferred for exporta- 
tion from any port of arrival under this section. The district direc- 
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tor may require any supervision necessary to enforce the regula- 
tions of other Federal agencies. 

(b) Time. Transit air cargo shall be exported from the port of ar- 
rival within 10 days from the date the exporting airline receives the 
cargo. After the 10-day period, the individual cargo shipments must 
be made the subject of individual entries, as appropriate. 

(c) Transit air cargo manifest copies. Three copies of the transit 
air cargo manifest shall be filed with Customs. 

(1) Review copy. The importing airline shall file a copy of each 
transit air cargo manifest sheet covering any cargo shipment that 
will be transferred for direct exportation. This filing shall be made 
as soon as the exporting airline has been chosen. The exporting air- 
line need not give receipt on the review copy for the cargo to be 
transferred, but the name of the exporting airline shall be placed 
on the copy. 

(2) Exportation copy. The exportation copy shall be filed by the 
exporting airline when clearance documents are presented to 
Customs. 

(3) Clearance copy. The clearance copy shall be filed with the ex- 
porting aircraft’s clearance documents. 

The exportation and clearance copies shall show the exporting 
airline’s receipt for the cargo, aircraft number, flight number, and 
the date. 

(d) Direct export on different aircraft. Transit air cargo shipments 
which are listed on one aircraft transit air cargo manifest sheet 
may be directly exported on different aircraft of the exporting air- 
line. If this occurs, two additional copies of the transit air cargo 
manifest shall be filed for each shipment or group of shipments 
transported in other aircraft. Each copy of the transit air cargo 
manifest shall be clearly marked to show which shipment or ship- 
ments listed are covered by the manifest copy. 

(e) Direct export by another airline. If shipments listed on one 
transit air cargo manifest sheet are not exported from the same 
port on the same airline, separate export entries on Customs Form 
7512, as required by § 18.25 of this chapter, shall be filed. 

(f) Post entered air cargo. Air cargo not listed on the manifest (i.e., 
overages) which has been post entered under § 122.49(b) may be ex- 
ported from the port of origin under this subpart. If this occurs, 
four copies of the air cargo manifest, Customs Form 7509, marked 
“Post Entry”, shall be provided. All requirements of § 122.44(b) 
shall be followed in using this procedure. 

(g) Review. The review copy of the transit air cargo manifest 
sheets must be reviewed by Customs as required for the carrier 
manifest copy in § 122.120(g). The reviewing officer shall take the 
proper action if a license is necessary for any cargo. The exporting 
airline shall be notified that any transit air cargo which is not cov- 
ered by the required license must be placed under constructive Cus- 
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toms custody in a special area of the airline’s terminal until the li- 
cense is obtained. 


§ 122.119 Transportation to another U.S. port. 


(a) Application. Air cargo shipments may be transferred for 
transportation as transit air cargo from the port of arrival to anoth- 
er port in the U.S. under this section. The district director of the 
port of arrival may require Customs supervision of the transfer. 

(b) Time. Transit air cargo traveling to a final port of destination 
in the U.S. shall be delivered to Customs at its destination within 
15 days from the date the receiving airline gives the receipt for the 
cargo at the port of arrival. 

(c) Transit air cargo manifest copies. Four copies of the transit air 
cargo manifest, including a carrier manifest copy, and two copies of 
Customs Form 7512-C (original and duplicate) shall be filed by the 
airline giving a receipt for moving the cargo shipments to their 
destination. 

(1) Permit copy. This copy is used and kept by Customs at the port 
of arrival. 

(2) Customs Form 7512-C (duplicate). This copy accompanies the 
transit air cargo to the port of destination. 

(d) Failure to deliver on time. 

(1) Procedure. If transit air cargo does not arrive at the destina- 
tion port on time, the district director at the port of arrival shall 


take action as provided in §§ 18.6 and 18.8 of this chapter. The 
amount of duty and tax shall be decided at the port of arrival on 
the basis of information: 

(i) on the permit copy kept at the port of arrival; and 

(ii) obtained from the carriers as necessary. 


The district director at the port of arrival shall notify the airline 
that presented a receipt for the cargo that there has been a failure 
to deliver. 

(2) Responsibility of airline. When the airline that presented a re- 
ceipt for the cargo receives notice of discrepancies, the airline shall 
answer within 90 days of the date of such notice to the district di- 
rector at the port of arrival. The answer shall provide any informa- 
tion or documents related to the value and description of the cargo 
involved that the receipting airline and the importing airline can 
produce. 

(e) Surface movement to port of destination. If an aircraft arrives 
at the port of arrival with cargo to be carried as transit air cargo, 
the cargo may be transferred to another carrier for surface move- 
ment to the port of destination. The transfer is allowed under the 
following conditions: 

(1) the bond of the party receiving the cargo for surface move- 
ment must cover the transfer and surface movement; 

(2) the description of the cargo on the transit air cargo manifest 
must be complete; 
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(3) the entire shipment listed in the transit air cargo manifest 
must be shipped from the port of arrival to the port of destination 
by the same surface carrier; an 

(4) the requirements of § 122.114(b) must be followed. 


§ 122.120 Transportation to another port for exportation. 


(a) Application. Air cargo may be transferred as transit air cargo 
at the port of arrival for transportation to another port in the U.S. 
and later exportation under this section. 

(b) Supervision. (1) From port of arrival to exportation port. The 
district director at the port of arrival shall order any supervision 
found necessary for the transfer of transit air cargo for transporta- 
tion to another port for export. 

(2) At exportation port. Customs shall be notified far enough in 
advance to be able to make any required supervision of the lading 
of cargo, and to enforce any other Federal agency requirements, 
when transit air cargo is ready for lading on the exporting aircraft. 

(c) Time. Transit air cargo covered by this section shall be deliv- 
ered to Customs at the port of exportation within 15 days from the 
date of receipt by the forwarding airline. 

(d) Transit air cargo manifest copies. Five copies of the transit air 
cargo manifest and a Customs Form 7512-C (original and duplicate) 
shall be filed with Customs. 

(1) Port of arrival. Two copies of the transit air cargo manifest, 
marked separately as “permit” and “control” copies, and Customs 
Form 7512-C (original) shall be filed with Customs at the port of ar- 
rival. The duplicate shall accompany the shipment as provided in 
§ 122.119(c\(2) of this part. Filing shall be made when the arriving 
aircraft enters, or before the lay order period ends, by the airline 
which presents a receipt to transport the cargo from the port of ar- 
rival to the port of destination. 

(2) Port of exportation. Three copies of the transit air cargo mani- 
fest shall be filed at the port of exportation. 

(i) Carrier manifest copy. The carrier manifest copy shall be at- 
tached to the listing of cargo shipments and submitted when the 
cargo arrives at the exportation port. 

(ii) Exportation and clearance copies. Two copies, marked sepa- 
rately as “exportation” and “clearance” copies, shall be filed with 
Customs at the exportation port. 

(e) Delivery to exporting airline. When the transit air cargo ar- 
rives at the exportation port, it may be delivered directly to the ex- 
porting carrier, together with the exportation and clearance copies. 
The name of the exporting carrier shall be clearly noted on the car- 
rier manifest copy, which shall then be delivered to Customs. 

(f) Storage by exporting airline. The exporting carrier shall keep 
all cargo listed on the transit air cargo manifest in one storage 
space. This storage space shall be separate from the area in which 
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special shipments which require a license under paragraph (g) of 
this section are stored. 

(g) Export license. (1) Review. A Customs officer shall review the 
carrier manifest copy of the transit air cargo manifest to make sure 
that the export licensing requirements of other Federal agencies 
have been followed. 

(2) Information inadequate. If the manifest information is not 
enough for Customs to determine that a license or other require- 
ment applies, then the transit air cargo shall be checked by exami- 
nation, or by inspection of the air waybills or attached invoices. 

(3) When license or other requirement applies. The exporting air- 
line shall be notified at once if Customs finds that the shipment 
cannot be exported without a license or other approval. The ship- 
ment shall then be put under constructive Customs custody in a 
special area set aside for the shipment in the exporting airline’s 
cargo terminal. 

(h) Filing of exportation and clearance copies. (1) Information. 
When filed with Customs, the exportation and clearance copies of 
the transit air cargo manifest shall each show: 

(i) the aircraft number; 

(ii) the aircraft flight number; and 

(iii) the date. 

(2) Filing. The exporting airline shall file the exportation and 
clearance copies before the aircraft that carries the transit air cargo 
departs. The clearance copies shall be grouped together and not 
mixed in with other outward manifest sheets. The exportation cop- 
ies shall be grouped together, and kept separate from the outward 
clearance documents. 

(i) Cargo not laden at same airport by same airline. If all the car- 
go listed on one transit air cargo manifest sheet is not laden for ex- 
portation from the same U.S. airport by the same airline, then sepa- 
rate entries on Customs Forms 7512 and 7512-C are required for 
each cargo shipment listed: 

(1) for transportation and exportation under Subpart J of this 
part; or 

(2) for direct exportation under § 18.25 of this chapter. 

(j) Cargo laden on more than one aircraft of same airline. When 
any cargo shipment listed on the same transit air cargo manifest 
must be exported on more than one aircraft of the same airline, 
§ 122.118(d) applies. 

(k) Failure to deliver. If all or part of the cargo listed on the 
transit air cargo manifest is not accounted for with an exportation 
copy within 40 days, the district director at the port of arrival shall 
take action as provided in § 122.119(d). 
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Suppart M—Arrcrart Liquor Krrs 


§ 122.131 Application. 


(a) Liquor and tobacco. Subpart M applies to: (1) duty-free and 
tax-free liquor and tobacco; and 

(2) duty-paid and tax-paid liquor and tobacco which has been 
placed in the same liquor kit as duty-free and tax-free liquor and 
tobacco. 

(b) Aircraft. Subpart M applies to all commercial aircraft on do- 
mestic or foreign flights operating into, from and between U.S. air- 
ports, which are carrying: (1) duty-free and tax-free liquor and to- 
bacco withdrawn from bond under § 309, Tariff Act of 1930, as 
amended (19 U.S.C. 1309); or 

(2) other liquor or tobacco on which duty or taxes have not been 
paid. 


This includes any aircraft carrying duty-free and tax-free liquor 
under 19 U.S.C. 1309, or other Federal law, although the aircraft is 
not required to enter, clear or report arrival. 


§ 122.182 Sealing of aircraft liquor kits. 


(a) Sealing required. Aircraft liquor kits shall be sealed on board 
the aircraft by crewmembers before the aircraft lands in the U.S. 
The liquor kits shall be kept under seal while on the ground unless 
taken to an authorized airline in-bond liquor storeroom. 

(b) Exception. When an aircraft is traveling between airports in 
the U.S., in a trade for which duty-free and tax-free liquor is used 
during flight, sealing the liquor kits on board during transporting 
stopovers is not required if: 

(1) the liquor kits are kept on board the aircraft; and 

(2) the district director finds that sealing is not required for reve- 
nue protection. 

(c) Seals to be used. Aircraft liquor kits shall be sealed with seri- 
ally numbered, Customs approved seals. The airline shall use seals 
supplied by an approved manufacturer, as provided in Part 24 of 
this chapter. A small number of seals may be obtained from the dis- 
trict director. 

(d) Removing seals. When sealed liquor kits are on the ground, 
the Customs seals may be broken only by: 

(1) a Customs officer; or 

(2) authorized airline personnel, in an authorized airlines in-bond 
liquor storeroom. 

(e) Resealing. When a Customs officer breaks the seal of a liquor 
kit to check the contents, the action shall be recorded on the liquor 
kit stores list, and the liquor kit must be resealed with an approved 
seal. 
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§ 122.133 Stores list required on arrival. 


(a) When required, contents. Three copies of an incoming stores 
list shall be prepared for each liquor kit on board before an aircraft 
lands. The incoming stores list shall state for each type of liquor 
and bottle size the: 

(1) number of full bottles; 

(2) number of partially filled bottles; and 

(3) total number of bottles. 


If the carrier chooses not to state the type of liquor for each size 
bottle, any duty or taxes assessed for any shortage shall be set at 
the highest rate available for the alcoholic beverages in the kit. 

(b) Disposition of stores list copies. One copy of the incoming 
stores list shall be placed in the liquor kit before it is sealed. The re- 

two copies shall be used as follows: 

(1) one copy shall be filed with the inward cargo manifest; and 

(2) one copy shall be kept for filing with the outward cargo mani- 
fest if the liquor kit was laden for export. 

(c) For aircraft not required to enter and/or clear. If an aircraft is 
not required to enter and/or clear: 

(1) one copy shall be given to the Customs officer upon arrival; 
and 

(2) one copy shall be kept to be given to the Customs officer 
before departure of the aircraft. 

(d) When stores list not prepared. When a complete stores list is 
not prepared before landing, liquor kits must be sealed on board, 
and the seal number shall be recorded on the stores list. When the 
aircraft lands, the liquor shall be taken at once to the Customs of- 
fice and the stores list shall be completed by crew members under 
Customs supervision. 


§ 122.134 When airline does not have in-bond liquor 
storeroom. 


(a) Handling of liquor kits. An aircraft may land at an airport 
where the airline involved does not have an authorized in-bond liq- 
uor storeroom. When this occurs, the liquor kits, under any supervi- 
sion found necessary by the district director, may be: 

(1) kept on board the aircraft; 

(2) removed and replaced upon the aircraft, or 

(3) removed and replaced aboard another aircraft. 

(b) Sealing of kits. Aircraft liquor kits covered by this section 
shall remain sealed until departure. Customs officers may remove 
the seal to check the contents of the liquor kits, but shall reseal the 
kits as provided in § 122.132(e). 

(c) Restocking. Additional amounts of duty-free and tax-free liq- 
uor and tobacco obtained in the U.S. shall be laden in a separate 
container on any aircraft covered by this section. The lading shall 
be done under any supervision the district director finds necessary. 
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The additional liquor and tobacco shall be shown on separate out- 
ward stores lists. 


§ 122.1385 When airline has in-bond liquor storeroom. 


(a) Restocking. Liquor kits on board an aircraft landing at an air- 
port where the airline involved has an authorized in-bond liquor 
storeroom may be removed and restocked in the storeroom. 

(b) Inventory record. Each authorized airline in-bond liquor store- 
room shall keep an inventory record in a form that satisfies the dis- 
trict director. The inventory record shall account for the receipt 
and use of all aircraft liquor and tobacco stores on which duty an/or 
tax has not been paid. 

(c) Airline employees. Any airline which has an authorized in- 
bond liquor store room at an airport shall give the district director: 

(1) A list of names of all airline employees authorized to break 
Customs seals on liquor kits in the in-bond liquor storeroom; and 

(2) signature samples of the authorized employees. 

(d) Opening of aircraft liquor kits. Aircraft liquor kits received in 
an authorized storeroom shall be opened only by authorized airline 
employees, or by Customs officers. 

(e) Contents of liquor kits. The employees who break the seals on 
aircraft liquor kits shall check the contents at once. The employees 
shall immediately report to the district director any: 

(1) evidence of seal tampering; 

(2) difference between the seal numbers on the liquor kits and 
those recorded on the stores list; and 

(3) differences in quantity as shown on the stores list. 

(f) Handling the liquor kits. (1) Partial bottles. Partial bottles of 
liquor may be removed from incoming liquor kits and kept in the 
in-bond liquor storeroom to be destroyed or combined with other 
partial bottles. This may be done only under Customs supervision. 
The costs of Customs supervision shall be paid by the airline. 

(2) Exportation. The contents of incoming liquor kits may be com- 
mingled to restock outbound liquor kits. The commingling must 
take place in the airline in-bond liquor storeroom, using liquor bot- 
tles on which the seal has not been broken. 

(3) Sealing. All liquor kits shall be sealed as provided in 
§ 122.132(a) before removal from the in-bond liquor storeroom. All 
seal numbers shall be listed on an outgoing stores list. 


§ 122.136 Outgoing stores list. 


(a) Preparation. Two copies of a serially numbered outgoing 
stores list shall be prepared by the airline for all liquor and tobacco 
withdrawn from bonded or non-tax-paid stock and added to liquor 
kits. The outgoing stores list shall show the total number of bottles 
for each type liquor, the brand, and the size of each bottle. 

(b) Use of copies. The two copies of the outgoing stores list shall 
be used as follows: 
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(1) one copy shall be placed and kept in the outgoing kits until 
the aircraft leaves the U.S.; and 

(2) one copy must be filed either with the outgoing cargo manifest 
(for aircraft required to clear) or with Customs before departing, as 
provided in § 122.133(c). 


In both cases, the third copy of the inward stores list shall be filed 
with the outgoing stores list. (See § 122.133(c)). 


§ 122.137 Certificate of use. 


Any liquor or tobacco withdrawn from the in-bond storeroom and 
shown on the outgoing stores list shall be recorded, when exported, 
on a certificate of use prepared by the airline. 


Suppart N—F.icuts To AND From THE U.S. Vircin IsLANDS 


§ 122.141 Definitions. 


Under Subpart N, the following definitions apply: 

(a) United States. The term “U.S.” includes the several States, 
the District of Columbia and Puerto Rico. 

(b) Foreign area. The term “foreign area” means any area other 
than the several States, the District of Columbia and Puerto Rico. 


§ 122.142 Flights between the U.S. Virgin Islands and a for- 


eign area. 

(a) Aircraft arriving in the U.S. Virgin Islands. Aircraft arriving 
in the U.S. Virgin Islands from a place other than the U.S. are gov- 
erned by the provisions of this part which apply to aircraft arriving 
in the U.S. from a foreign area. 

(b) Aircraft leaving the U.S. Virgin Islands. Aircraft leaving the 
US. Virgin Islands for a place other than the U.S. are governed by 
the provisions of this part that apply to aircraft leaving the U'S. for 
a foreign area. 


§ 122.143 Flights from the U.S. to the U.S. Virgin Islands. 


(a) In general. Aircraft on flights from the U.S. to the U.S. Virgin 
Islands are governed by the provisions of this part that apply to air- 
craft on a flight within the U'S. 

(b) Bureau of the Census. When Bureau of the Census regulations 
(15 CFR Part 30) apply to aircraft carrying merchandise to the U.S. 
Virgin Islands from the U.S., permission to depart must be obtained 
from the district director. Permission to depart shall not be given 
unless: 

(1) a complete manifest and Shipper’s Export Declarations as re- 
quired by 15 CFR Part 30 are filed; or 

(2) an incomplete manifest under 15 CFR 30.24 is filed and the 
complete manifest and shipper’s Export Declarations are filed with- 
in 7 business days after departure. 
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§ 122.144 Flights from the U.S. Virgin Islands to the U.S. 

(a) Aircraft not inspected. This paragraph applies to aircraft de- 
parting from the U.S. Virgin Islands and arriving in the U.S., with- 
out having been inspected prior to departure. 

(1) On departure. Aircraft leaving the U.S. Virgin Islands for the 
U.S. are governed by the provisions of this part that apply to air- 
craft leaving the U.S. for a foreign area. 

(2) On arrival. Aircraft departing from the U.S. Virgin Islands 
and arriving in the U.S. are governed by the provisions of this part 
that apply to aircraft arriving in the U.S. from a foreign area. 

(b) Supervision. When aircraft are inspected by Customs in the 
US. Virgin Islands, the district director may order any supervision 
found necessary to protect the revenue and enforce the laws admin- 
istered by Customs. This includes the collection of duty and taxes 
on articles bought in the U.S. Virgin Islands. 

(c) Procedure. When an aircraft that was inspected in the U.S. 
Virgin Islands arrives in the U.S. from the U.S. Virgin Islands, the 
aircraft commander must be able to give evidence of the inspection 
to Customs on request. Evidence of the inspection shall be given in 
the following manner: 

(1) A certificate on Customs Form 7507 shall be presented for air- 
craft registered in the U'S.: 

(i) of domestic origin; or 

(ii) of foreign origin, if duty has been paid and the aircraft is pro- 
ceeding carrying neither passengers nor cargo, or with cargo and/or 
passengers solely from the U.S. Virgin Islands. 


Two copies of the certificate shall be given to the inspecting Cus- 
toms officers in the U.S. Virgin Islands by the aircraft commander. 
The certificate shall be marked with the port and date of inspection, 
and must be signed by the inspecting officer. The original of the cer- 
tificate must be returned to the aircraft commander, who must 
keep the certificate for a reasonable time after the end of the flight 
to the U.S. If requested, the certificate shall be presented to Cus- 
toms. The certificate may be destroyed or disposed of after a reason- 
able time at the discretion of the aircraft commander or agent. 

(2) A permit to proceed on Customs Form 7507 shall be presented 
for aircraft registered in the U.S. which are: 

(i) of foreign origin; 

(ii) not duty paid; and 

(iii) proceeding carrying neither passengers nor cargo. 


The permit to proceed, as required by Subpart F of this part, shall 
be marked with the port and date of inspection, and shall be signed 
by the inspecting officer in the U.S. Virgin Islands. 

(3) A permit to proceed on Customs Form 7507 shall be presented 
for aircraft registered in a foreign country and proceeding carrying 
neither passengers nor cargo. The permit to proceed, as required 
under Subpart F of this part, shall be marked with the port and 
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date of inspection, and shall be signed by the inspecting officer in 
the U.S. Virgin Islands. 

(4) A permit to proceed, or other document, shall be filed as re- 
quired under Subpart I of this part for an aircraft carrying residue 
cargo and/or passengers. The permit to proceed shall be marked 
with the port and date of inspection, and it must be signed by the 
inspecting officer in the U.S. Virgin Islands. 


Suspart O-——Fuicuts To AND From CuBa 


§ 122.151 Definitions. 


Under this subpart, the following definitions apply: 

(a) United States. The term “U.S.” includes the several States, 
the District of Columbia, the U.S. Virgin Islands, and Puerto Rico. 

(b) Cuba. The term “Cuba” does not include the Guantanamo Bay 
Naval Station. 


§ 122.152 Application. 


This subpart applies to all aircraft entering or departing the U.S. 
to or from Cuba except public aircraft. Public aircraft are covered 
by Subpart P. 


§ 122.153 Limitations on airport of entry or departure. 


The owner or person in command of any aircraft clearing the 
US. for, or entering the U.S. from, Cuba, whether the aircraft is de- 


parting on a temporary sojourn, or for export, shall clear or obtain 
permission to depart from, or enter at, the Miami International Air- 
port, Miami, Florida, and comply with the requirements in this part 
unless otherwise authorized by the Regional Commissioner of Cus- 
toms, Miami, Florida. 


§ 122.154 Notice of arrival. 


(a) Application. All aircraft entering the U.S. from Cuba shall 
give advance notice of arrival. 

(b) Procedure for giving advance notice of arrival. The command- 
er of an aircraft covered by this section shall give the advance no- 
tice of arrival not less than one (1) hour before crossing the U.S. 
coast or border. Notice shall be given either: 

(1) Through Federal Aviation Administration flight notification 
procedure (see International Flight Information Manual, Federal 
Aviation Administration); or 

(2) Directly to the Customs officer in charge at the Miami Inter- 
national Airport, Miami, Florida. 

(c) Contents of notice. The advance notice of arrival shall state: 

(1) Type of aircraft and registration number; 

(2) Name of aircraft commander; 

(3) Number of U.S. citizen passengers; 

(4) Number of alien passengers; 

(5) Place of last foreign departure; 
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(6) Estimated time and location of crossing the U.S. coast or bor- 
der; an 
(7) Estimated time of arrival. 


§ 122.155 Document to be presented upon arrival. 

Upon arrival, the aircraft commander shall present: 

(a) A manifest of all passengers on board, as required by the U.S. 
Immigration and Naturalization Service pursuant to 8 
231.1(b), to an officer of the U.S. Immigration and Naturalization 
Service or to a Customs officer acting as an Immigration officer; 

(b) The documents required by Subpart E of this part. 


§ 122.156 Release of passengers. 

No passengers arriving from Cuba by aircraft will be released by 
Customs, nor will the aircraft be cleared or permitted to depart 
before the passengers are released by an officer of the Immigration 
and Naturalization Service or by a Customs officer acting on behalf 
of that agency. 


§ 122.157 Documents required for clearance. 

As a condition precedent to clearance, the aircraft commander 
shall present to Customs: 

(a) The documents required by Subpart H of this part; and 

(b) A validated license issued by the Department of Commerce, as 


provided for in 15 CFR 371.19 or a license issued by the Department 
of State, as provided in 22 CFR Part 123. 


§ 122.158 Other entry and clearance requirements. 


All other provisions of this part relating to entry and clearance of 
aircraft are applicable to aircraft subject to this subpart. 


Suppart P—Pustic AIRCRAFT 
[RESERVED] 


SuBPART Q—PENALTIES 


§ 122.161 In general. 

Except as provided in § 122.14, any person who violates any Cus- 
toms requirements stated in this part, or any regulation that ap- 
plies to aircraft under § 122.2, is, in addition to any other applicable 
penalty, subject to a civil penalty of $5,000 as provided by 49 U.S.C. 
App. 1474, except for overages, and failure to manifest narcotics or 
marihuana, in which cases the penalties set forth in § 584, Tariff 
Act of 1930, as amended (19 U.S.C. 1584) apply, or for failure to re- 
port arrival as required in which case the penalties set forth in 
§ 436, Tariff Act of 1930, as amended (19 U.S.C. 1436) apply, and 
any aircraft used in connection with any such violation shall be 
subject to seizure and forfeiture, as provided for in the Customs 
laws. A penalty or forfeiture may be mitigated under Part 171 of 
this chapter. 
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§ 122.162 Failure to notify and explain differences in air car- 
go manifest. 

(a) Application. Penalties shall be assessed if differences in an air 
cargo manifest (overages or shortages) are discovered and: 

(1) the required notice and explanation are not made in time; 

(2) the district director is not satisfied that the differences were 
caused by clerical error or other mistake; 

(3) there has been a loss of revenue to the U:S.; or 

(4) the district director is not satisfied that there was a valid rea- 
son for delay in reporting any differences. 

(b) Definition. Under this section, “clerical error or other mis- 
take” means a non-negligent, inadvertant, or typographical mis- 
take, made when the manifest is prepared, assembled or submitted. 

(c) Repeated differences. If repeated differences are found in 
manifests filed by the same person, it may be determined that the 
differences were a result of negligence and not clerical error or oth- 
er mistake. 

(d) Knowledge. A penalty may be assessed for differences in a 
manifest that are unknown to the aircraft commander or owner. 


§ 122.163 Transit air cargo traveling to U.S. ports. 

(a) Application. If transit air cargo is traveling from the port of 
arrival to another U.S. port under § 122.119, a liability shall be as- 
sessed, as set out in § 18.8 of this chapter if there has been: 

(1) shortage in delivery; 

(2) irregular delivery; or 

(3) non-delivery. 

(b) Liabilities assessed. The liabilities assessed under this section 
are imposed as liquidated damages under a carrier’s bond. 

(c) Value of merchandise. The district director shall determine 
the value of merchandise for assessment purposes based on the fol- 
lowing factors: 

(1) Any data or documents available to the airline which 
presented a receipt for the transit air cargo, and available to the 
importing airline relating to the description and value of the cargo; 
and 

(2) Other information available to the district director relating to 
the same or similar merchandise. If the data or documents required 
by this section are not submitted within 90 days of the date request- 
ed, the district director shall determine value on the basis of other 
available information. The transit air cargo manifest does not re- 
flect value. 


§ 122.164 Transportation to another port for exportation. 


If transit air cargo is traveling from port of arrival to another 
U.S. port for later exportation, any liquidated damages for 
shortages or irregular delivery shall be assessed as provided in 
§ 122.163. 
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§ 122.165 Air cabotage. 


(a) The air cabotage law (49 U.S.C. App. 1508(b)) prohibits the 
transportation of persons, property, or mail for compensation or 
hire between points of the U.S. in a foreign civil aircraft. The term 
“foreign civil aircraft” includes all aircraft that are not of U.S. reg- 
istration except those foreign-registered aircraft leased or chartered 
to a U.S. air carrier and operated under the authority of regulations 
issued by the Department of Transportation, as provided for in 14 
CFR 121.153, and those aircraft used exclusively in the service of 
any government. 

(b) Customs officers detecting possible violations shall report the 
matter to Headquarters, Attention: Carrier Rulings Branch. Liabili- 
ty should not be assessed under 49 U.S.C. App. 1471 pending in- 
structions from Headquarters since certain limited domestic trans- 
portation by foreign civil aircraft is permitted under regulations is- 
sued by the Department of Transportation. 


§ 122.166 Arrival, departure, discharge, and documentation. 

(a) Liability for civil penalties. Except as otherwise provided, any 
aircraft pilot violation of the requirements of § 433, Tariff Act of 
1930, as amended, (19 U.S.C. 1433), with respect to the following ac- 
tions shall be liable for civil penalties as provided by § 436, Tariff 
Act of 1930, as amended (19 U.S.C. 1436), and described in para- 
graph (c) of this section: 

(1) Advance notification of arrival; 

(2) Report of arrival; 

(3) Landing of aircraft; 

(4) Presentation of documentation; 

(5) Departure from the port, place, or airport of arrival without 
authorization; or 

(6) Discharge of passenger, or merchandise (to include baggage) 
without authorization. 

(b) Liability for criminal penalties. Upon conviction, any aircraft 
pilot violating any of the Customs requirements described in para- 
graph (a) of this section shall, in addition to civil penalties be sub- 
ject to criminal penalties as set forth in § 436, Tariff Act of 1930, as 
amended, (19 U.S.C. 1436), and described in paragraph (c) of this 
section. If the aircraft has or is discovered to have had on board any 
merchandise (other than the equivalent, for a vessel, of sea stores) 
the importation of which into the U‘S. is prohibited, that person 
shall be subject to an additional fine as set forth in 19 U.S.C. 1436 
and described in paragraph (c) of this section. 

(c) Civil and criminal penalties described. 

(1) Civil penalty. The pilot of any aircraft who fails to comply 
with the requirements of this section is liable for a civil penalty of 
$5,000 for the first violation, and $10,000 for each subsequent viola- 
tion. Any aircraft used in connection with any such violation is sub- 
ject to seizure and forfeiture. 
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(2) Criminal penalty. In addition to the civil penalty prescribed 
for violation of this section, the pilot of any aircraft who intention- 
ally fails to comply with the requirements of this section is liable, 
upon conviction, for a fine of not more than $2,000 or imprisonment 
for 1 year, or both. If the aircraft is found to have, or to have had, 
on board any merchandise the importation of which is prohibited, 
such individual is liable for an additional fine of not more than 
$10,000 or imprisonment for not more than 5 years, or both. 

(3) Additional civil penalty. If any merchandise, other than the 
equivalent of vessel sea stores, is imported or brought into the U.S. 
aboard an aircraft which has failed to comply with the require- 
ments prescribed by this section, the pilot of the aircraft shall be li- 
able for a civil penalty equal to the value of the merchandise, and 
the merchandise may be seized and forfeited, unless properly en- 
tered by the importer or consignee. 


§ 122.167 Aviation smuggling. 


(a) Civil penalties. Any aircraft pilot who transports, or any per- 
son on board any aircraft who possesses prohibited or restricted 
merchandise knowing, or intending, that the merchandise will be 
introduced into the U.S. contrary to law shall be subject to a civil 
penalty of twice the value of the merchandise involved, but not less 
than $10,000, as prescribed in § 590, Tariff Act of 1930, as amended 
(19 U.S.C. 1590). Any aircraft used in connection with, or in aiding 
or facilitating, any violation of 19 U.S.C. 1590, whether or not any 
person is charged i in connection with such violation, may be seized 

and forfeited in accordance with Customs laws. 

(b) Criminal penalties. Any aircraft pilot or person who intention- 
ally violates 19 U.S.C. 1590 is, upon conviction, subject to the crimi- 
nal penalties of a fine of not more than $10,000 or imprisonment for 
not more than 5 years, or both, if none of the merchandise involved 
is a controlled substance. More severe penalties are provided in 19 
U.S.C. 1590 if the smuggled merchandise is a controlled substance. 
In such case, a violator is liable for a fine of not more than $250,000 
or imprisonment for not more than 20 years, or both. 

(c) For purposes of imposing civil penalties under this section, 
any of the following acts, when performed within 250 miles of the 
territorial sea of the United States, shall be evidence that the trans- 
portation or possession of merchandise was unlawful and shall indi- 
cate that the purpose of the transfer was to make it possible for 
such merchandise, or any part of it, to be introduced into the US. 
unlawfully. For purposes of seizure and forfeiture, the following 
acts shall be evidence that an aircraft was used in connection with, 
or to aid or facilitate, a violation of this section; 

(1) The operation of an aircraft without lights during such times 
as lights are required to be ee under applicable law. 

(2) The presence on an aircraft of an auxilliary fuel tank which is 
not installed in accordance with applicable law. 
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(3) The failure to correctly identify the aircraft by registration 
number and country of registration, when requested to do so by a 
customs officer or other government authority. 

(4) The external display of false registration numbers of false 
country of registration. 

(5) The presence on board of unmanifested merchandise, the im- 
portation of which is prohibited or restricted. 

(6) The presence on board of controlled substances which are not 
manifested or which are not accompanied by the permits or licenses 
required under Single Convention on Narcotic Drugs or other inter- 
national treaty. 

(7) The presence of any compartment or equipment which is built 
or fitted out for smuggling. 


CONFORMING AMENDMENTS TO. THE REGULATIONS 
Parts 4, 10, 18, 24, 123, and 162, Customs Regulations (19 CFR 
Parts 4, 10, 18, 24, 123, and 162), are amended as set forth below. 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The authority citation for Part 4 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. 3, 2103. 


2. Section 4.30(1) and (m) is amended by removing the references 
to “Part 6”, and by inserting, in their places, references to “Part 
122”. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The authority citation for Part 10 continues to read as follows: 
Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1623, 1624. 
2. Section 10.41(c) is amended by removing the reference to “Part 
6”, and by inserting, in its place, a reference to “Part 122”. 
PART 18—TRANSPORTATION IN BOND AND MERCHANDISE 
IN TRANSIT 
1. The authority citation for Part 18 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (Gen. Hdnt. 11), 1551, 
1552, 1553, 1624. 


2. Section 18.2(cX(2) is amended by removing the reference to 
“§ 6.21” and inserting, in its place, a reference to “§ 122.118”. 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


1. The authority citation for Part 24 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (Gen. Hdnte. 11), 1624; 
31 U.S.C. 9701. 
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2. Section 24.12(d) is amended by removing the reference to 
“§ 6.9(f)” and inserting, in its place, a reference to “§ 122.88”. 


PART 123—CUSTOMS RELATIONS WITH CANADA AND 
MEXICO 


1. The authority citation for Part 123 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (Gen. Hdnte. 11), 1624. 
2. Section 123.0 is amended by removing the reference to “Part 
6” and inserting, in its place, a reference to “Part 122”. 


PART 162—RECORDKEEPING, INSPECTION, SEARCH, AND 
SEIZURE 


1. The authority citation for Part 162 continues to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624. 


2. Section 162.72(bX3\ii) is amended by removing the references 
to “§ 6.11” and inserting, in its place, a reference to “§ 122.161”. 
3. Section 162.72(c) is amended by removing the reference to 
“§ 6.7(h\(5)” and inserting, in its place, a reference to “§ 122.612”. 
WILLIAM VON Raa, 
Commissioner of Customs. 
Approved: March 8, 1988. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 
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PARALLEL REFERENCE TABLE 
(This table shows the relationship of sections in revised Part 122 to superseded Part 6) 


Superseded section 
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PARALLEL Sac TABLE—Continued 
(This table shows the relationship of sections in revised Part 122 to superseded Part 6) 


122.47(cX1) 
= a 


6.8(a). 
6.8(b). Also based on T.D. 
122.74(a) 6.8(a). Also b based on 15 


. ). 
122.74(c) 6. Ba) ine on 15 
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PARALLEL REFERENCE TABLE—Continued 
(This table shows the relationship of sections in revised Part 122 to superseded Part 6) 


Revised section Superseded section 


122.74(cX1) 
122.74(cX2) 
122.74(cX3) 


6. a). Also Lage on 19 
CFR 4.85(a), 19 CFR 
113. ala) i) and 19 
CFR 1 


22.114(b) 
122.114(b\(2) 
122.114(c) 
122.114(d) 
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PARALLEL REFERENCE TABLE—Continued 
(This table shows the relationship of sections in revised Part 122 to superseded Part 6) 


Revised section Superseded section 


6.18&(e). Also based on 
Customs Circular 
Hs lr dated 

-_—. 


6 24(b), (c). 

New Based on 19 CFR 

New Based on Customs 
Circular 


122.118 
122.11%a) 
122.119%b) 
122.11%¢) 


122. 144(aX(1) 
122.144(aX2) 
a’ 


dated 11-12-72. 
New based on 19 U.S.C. 
1433 and 1436. 
New based on 19 U.S.C. 
1433 and 1436. 
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PARALLEL REFERENCE TABLE 
(This table shows the relationship of sections in revised Part 6 to superseded Part 122) 


Revised section Superseded section 
122.1(1). 
122.1(b). 
122.1(k). 
122.1(c). 
122.1(e). 
122.32, 122.33, 122.34. 
122.31. 
122.36. 
122.54(a) through (f). 
122. 


122.51 and 1 
122.38(a), @) @. (e) and (f). 


122.38(c). 
122.35 and 122.37. 
122.41. 


122.42(a), (b). 
122.61(a), 122.62(a), (b), (c) 
and 122.79%(a). 


122.64. 

122.151 through 122.158. 

122.41. 

122.42(b). 

122.63(a), (b) and 122.79(b). 

122.4 and 122.5. 

122.3. 

122.43(a). 

122.43(c), 122.45, 122.46(a), 
(b), (c) and 122.47(c). 

i ae (b), and (d). 


and 122.162. 
122.71, 122.72, 122.74(a), 
®. and (cX1) and (8) and 


122.77. 
122.74(cX2), 122.74(d), 
= 75a), (1) and = 
22.75(b) and 1 
123. 81 and 122. ‘2 
122.83. 


123, 122.30 and 122.161. 
i Li. 

122.11(b). 

122. Axe) 

122.12. 

122. 14. 

122.13. 

122.23(b), (c), (d), (e). 
122.24(a), (b). 


122.25. 
- 122.91 and 122.95. 
122.92. 
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PARALLEL REFERENCE TABLE—Continued 
(This table shows the relationship of sections in revised Part 6 to superseded Part 122) 


Superseded section 


122.94, 

—_ and 122.112(a), (b), 
c). 

122.112(d), 122.113, and 
22.114(a). 


22.118(b). 
cate (c), and (e). 
is _ ). 
i 1208) and (bX1). 
122.120(e). 
= 120(bX2) and (f). 
22.120(h). 


120g 122.164. 
-120(i), (j). 


122.143. 

122.144(aX1). 

122.144(aX(2). 
= rig 


[Published in the Federal Register, March 22, 1988 (53 FR 9285)} 


(T.D. 88-13) 


COMMERCIAL GAUGER CONDITIONAL APPROVAL 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Notice of conditional approval. 


SUMMARY: Pursuant to § 151.13 of the Customs Regulations (19 
CFR 151.13), Amspec, Inc., 1901 E. Linden Ave., Bldg 17, Linden, 
New Jersey 07036-1110, applied to Customs for approval to gauge 
imported petroleum and petroleum products, single organic chemi- 
cals in bulk, and animal and vegetable oils. Customs has deter- 
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mined that Amspec meets all of the requirements for approval as a 
commercial gauger. 

In accord with § 151.13(e) of the Customs regulations, Amspec, 
Inc., is hereby granted conditional approval to gauge the products 
named above in all Customs districts. This conditional approval will 
expire in six months unless it is superseded by permanent approval. 


EFFECTIVE DATE: March 14, 1988. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Office 
of Technical Services, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229, (202-566-2446). 
Dated: March 16, 1988. 
Rocer J. CRAIN, 
Special Assistant for Commercial 
and Tariff Affairs, Office of Technical Services. 


[Published in the Federal Register, March 21, 1988 (53 FR 9169)] 


19 CFR Part 101 


(T.D. 88-14) 


CHANGE IN THE CUSTOMS SERVICE FIELD 
ORGANIZATION—PORT MANATEE, FLORIDA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 

SUMMARY: This document amends the Customs Regulations to es- 
tablish a new Customs port of entry to be known as Port Manatee 
in the Tampa, Florida, Customs District of the Southeast Region. 
The change is part of a Customs continuing program to obtain more 
efficient use of its personnel, facilities, and resources, and to pro- 
vide better service to carriers, importers, and the public. 


EFFECTIVE DATE: April 18, 1988. 

FOR FURTHER INFORMATION CONTACT: Bernie Harris, Office 
of Inspection and Control (202-566-9425). 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs continuing program to obtain more efficient 
use of its personnel, facilities and resources, and to provide better 
service to carriers, importers, and the public, Customs published a 
notice in the Federal Register on August 25, 1987 (52 FR 32025) 
proposing to amend § 101.3, Customs Regulations (19 CFR 101.3), to 
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change the Customs field organization by establishing a new Cus- 
toms port of entry at Port Manatee, Florida, within the Tampa, 
Florida, Customs District, Southwest Region. 


DIscussION OF COMMENTS 


Three comments were received in response to the Federal Regis- 
ter notice. Two comments strongly supported the proposal. A third 
comment expressed some concern about a possible reduction of Cus- 
toms service presently provided at Tampa which may be caused by 
the creation of a new port of entry. Since we already service Port 
Manatee out of our Tampa location, the assignment of a Customs of- 
ficer thereto would not affect our current ability to service Tampa. 
Therefore, after further review of the matter, Customs has deter- 
mined that it is in the public interest to establish a Customs port of 
entry at Port Manatee, Florida. 


GEOGRAPHICAL DESCRIPTION 


The geographical limits of Port Manatee, Florida, will be that 
portion of Manatee County bounded on the north by the Manatee- 
Hillsborough County line, on the east by U.S. Interstate Highway 
I-75, on the south by State Highway 64, but excluding the western 
offshore island communities of Anna Maria, Bradenton Beach, 
Holmes Beach, and Longboat Key. 


AUTHORITY 


This change is made under the authority vested in the President 
by §1 of the Act of August 1, 1914, 38 Stat. 623, as amended (19 
U.S.C. 2), and delegated to the Secretary of the Treasury by E.O. 
10289, September 17, 1951 (8 CFR 1949-1953 Comp., Ch. II), and 
pursuant to the authority provided by Treasury Department Order 
No. 1010-5 (47 FR 2449). 


List or Sussects IN 19 CFR Part 101 
Customs duties and inspection, Exports, Imports, Organization 
and functions (Government agencies). 
AMENDMENTS TO THE REGULATIONS 
PART 101—GENERAL PROVISIONS 


1. The authority citation for Part 101, Customs Regulations (19 
CFR Part 101), continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 1, 66, 1202 (Gen. Hdnote 11), 
1624, Reorganization Plan 1 of 1965: 3 CFR 1965 Supp. 


2. To reflect this change, the list of Customs regions, districts, 
and ports of entry in §101.3(b), Customs Regulations (19 CFR 
101.3(b)), is amended by inserting in appropriate alphabetical order, 
“Port Manatee, including the territory described in T.D. 88-14” in 
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the column headed “Ports of entry” in the Tampa, Florida, Customs 
District of the Southeast Region. 


RecuLatTory FLexipiuiry Act 


The provisions of the Regulatory Flexibility Act relating to an ini- 
tial and final regulatory flexibility analysis (5 U.S.C. 603, 604) are 
not applicable to this document. Customs routinely establishes, ex- 
pands, and consolidates Customs ports of entry throughout the U.S. 
to accommodate the volume of Customs-related activity in various 
parts of the country. Although this change may have a limited ef- 
fect upon small entities in the Tampa, Florida, area, it is not expect- 
ed to have a significant economic impact upon a substantial number 
of small entities to the extent contemplated by the Regulatory Flex- 
ibility Act. Accordingly, it is certified under the provisions of § 3 of 
the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the amendment 
will not have a significant economic impact on a substantial num- 
ber of small entities. 


EXECUTIVE ORDER 12291 


Because the amendment relates to the Customs field organiza- 
tion, and will not result in a “major rule” as defined in E.O. 12291, 
a regulatory impact analysis is not required. 


DraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 

Ww. RosENnBLATT, 


Acting Commissioner of Customs. 


Approved: March 1, 1988. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 17, 1988 (53 FR 8746)] 


19 CFR Part 4 
(T.D. 88-15) 


CUSTOMS REGULATIONS AMENDMENT REMOVING ECUA- 
DOR FROM THE LIST OF COUNTRIES ENTITLED TO SPE- 
CIAL TONNAGE TAX EXEMPTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
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ACTION: Final rule. 


SUMMARY: This rule amends the Customs Regulations by remov- 
ing Ecuador from the list of nations whose vessels are exempted 
from the payment of any higher tonnage duties than are applicable 
to vessels of the U.S. and from the payment of light money. The De- 
partment of State has informed Customs that U.S. vessels have 
been paying lighthouse fees in Ecuadorian ports since at least 1983, 
in apparent violation of a reciprocal agreement under which the 
vessels of neither country would be assessed such duties. Exemption 
from the assessment of such duties is a privilege which is extended 
to vessels of countries which extend such privileges to U.S. vessels. 
Since U.S. vessels are no longer exempt from special tonnage fees 
and light money in Ecuador, the privileges regarding exemption 
from the payment of such duties at U.S. ports will no longer be ex- 
tended to vessels registered in Ecuador. 


EFFECTIVE DATE: February 4, 1988. 


FOR FURTHER INFORMATION CONTACT: Paul Hegland, Carri- 
er Rulings Branch, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229, (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Generally, the United States imposes regular and special tonnage 
taxes, and a duty of a specified amount per ton, known as “light 
money”, on all foreign vessels which enter United States ports (46 
U.S.C. 121, 128). However, vessels of a foreign nation may be ex- 
empted from the payment of special tonnage taxes and light money 
upon presentation of proof, satisfactory to the President, that no 
discriminatory duties of tonnage or imposts are imposed by that for- 
eign nation on U.S. vessels or their cargoes (46 U.S.C. 141). Section 
4.22, Customs Regulations (19 CFR 4.22), lists those nations whose 
vessels have been exempted from the payment of any higher ton- 
nage duties than are applicable to vessels of the U.S., and from pay- 
ment of light money. 

Ecuadorian ships have been exempt as the result of a finding, 
based upon reciprocity, issued in 1944. By letter, dated January 12, 
1988, the Department of State informed the U.S. Customs Service 
that the U.S. Embassy in Quito, Ecuador had reported it had been 
advised that U.S. vessels have been paying lighthouse fees in Ecua- 
dorian ports since 1983. This is in violation of the requirement for 
reciprocal treatment, since Ecuadorian vessels were not being 
charged such fees at U.S. ports. Because of this lack of reciprocity, 
the Department of State recommended that Ecuador be removed 
from the list of nations whose vessels are exempted from payment 
of special tonnage taxes and light money. On February 4, 1988, the 
Director, Office of Regulations and Rulings of the U.S. Customs Ser- 
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vice determined that, as of that date, Ecuador should be deleted 
from the list in § 4.22. 

By virtue of the authority vested in the President by Section 4228 
of the revised statutes, as amended (116 U.S.C. 141), the President 
delegated the authority to grant the exemption from payment of 
special tonnage tax and light money to the Secretary of the Treas- 
ury by E.O. 10289, September 17, 1951, as amended by E.O. No. 
10882, July 18, 1960 (3 CFR 1959-1960 Comp., Ch. II). By Treasury 
Department Order 165025, The Secretary of the Treasury delegated 
authority to the Commissioner of Customs to prescribe regulations 
relating to § 4.22 and other sections of the Customs Regulations re- 
lating to lists of countries entitled to preferential treatment in Cus- 
toms matters because of reciprocal privileges accorded to vessels 
and aircraft of the U.S. Subsequently, by Customs Delegation Order 
No. 66 (T.D. 82-201), dated October 13, 1982, the Commissioner del- 
egated authority to amend this section to the Assistant Commission- 
er (Commercial Operations), who redelegated this authority to the 
Director, Office Regulations and Rulings, who then redelegated it to 
the Chief, Regulations and Disclosure Law Branch. 


FINDING 
On the basis of the information received from the Department of 


State, as described above, it has been determined that the U'S. is in 
possession of satisfactory evidence regarding the assessment of 
lighthouse fees on U.S. vessels by the nation of Ecuador in violation 
of an agreement to the contrary. Therefore, Ecuador will be deleted 
from the list of nations whose vessels are exempted from the pay- 
ment of the special tonnage tax and the payment of light money as 
of February 4, 1988. 


INAPPLICABILITY OF PuBLIC NoTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which the majority of the public is 
not particularly interested, pursuant to 5 U.S.C. 553(bXB), notice 
and public procedure thereon are unnecessary. Further, for the 
same reasons good cause exists for dispensing with a delayed effec- 
tive date under 5 U.S.C. 553(d\(1). 


Tue RecuLatory Fiexipiiry Act 


This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking is 
not required by the Administrative Procedure Act (5 U.S.C. 551 
et.seq.), or any other statute. 
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EXEcuTIvE OrvDEr 12291 
This amendment does not meet the criteria for a major regulation 
as defined in § 1(b) of E.O. 12291. Accordingly, a regulatory impact 
analysis is not required. 
DraFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other Customs 
offices participated in its development. 


List or Sussects IN 19 CFR Part 4 
Customs inspection and duties, Harbors, Vessels. 
PART 4—VESSELS IN FOREIGN DOMESTIC TRADES 


1. The general authority citation for Part 4 and the specific au- 
thority for § 4.22 continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624, 46 U.S.C. 3, 2103. 
§ 4.22 also issued under 46 U.S.C. 121, 181, 141. 
§4.22 [Amended] 
2. Section 4.22, Customs Regulations (19 CFR 4.22), is amended 


by deleting “Ecuador” from the list of nations entitled to exemp- 
tions from special tonnage taxes and light money. 


Dated: March 14, 1988. 


B. James Frrvz, 
Chief, Regulations and 
Disclosure Law Branch. 


[Published in the Federal Register, March 22, 1988 (53 FR 9315)] 
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ER III, Secretary, U.S. DEPARTMENT OF THE TREASURY, JOHN M. WALK- 
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Roberts, Robert W. Hamilton, and William R. Murray, Jr. 

David M. Cohen, Director, of the Commercial Litigation Branch, Department of 
Justice, New York, New York, argued for appellant Baker. With him on the brief 
were Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney- 
in-Charge, International Trade Field Office and Kenneth N. Wolf. 

A. Douglas Melamed, of Wilmer, Cutler & Pickering, Washington, D.C., argued for 
appellant Citicorp. With him on the brief were Robert C. Cassidy, Jr. and Deborah M. 
Le 


vy. 

Joseph A. Artabane, of Spriggs, Bode & Hollingsworth, Washington, D.C., argued 
for appellant RAJ. With him on the brief were William H. Bode, Mark J. Riedy and 
Joseph L. Nellis. 

Robert J. Leo, of New York, New York, was on the brief for Amicus Curiae, Amer- 
ican Association of Exporters and Importers. 

William F. Demarest, Jr., J. Peter Luedtke, and Thomas C. Jones, Jr., of Holland & 
Hart, Washington, D.C., were on the brief for Amicus Curiae, Citgo Petroleum 
Corporation. 

Appealed from: U.S. Court of International Trade. 

Judge AquiLino. 


ORDER 


Before Bissett, Circuit Judge, NicHois, Senior Circuit Judge, and 
Mayer, Circuit Judge. 


We are confronted with an unusual kind of post-opinion motion 
which complains of a wrong done in our opinion to counsel, not the 
party counsel represented. It says the court “chides” counsel, to the 
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injury of his standing and reputation, by meeney to counsel, and 
refuting, an argument counsel did not 

Counsel should be assured, if this court ‘ea to “chide” any- 
one, as for example for making a frivolous argument, we know how 
to do so in express language. If such language is not included in an 
opinion, no intent to “chide” is present and none should be inferred. 

The matter here is one of semantics. Counsel certainly relied on 
the Administrative Procedures Act (APA), 5 U.S.C. § 702 and ff, to 
support the exercise of jurisdiction that occurred in the trial court, 
erroneous as we held and as the motion does not deny. Only, coun- 
sel say, they intended to rely on the APA, not as granting jurisdic- 
tion to the trial court all by itself, but as substantive law backing 
the trial court’s exercise of jurisdiction under 28 U.S.C. § 1581(i). 
Since, either way, the argument was unsound, it is not a matter of 
much moment whether it was, actually, one or the other. 

The motion is denied. 


Dated: March 14, 1988. 
BY THE COURT: 
Pur NICHOLS, JR., 
Senior Circuit Judge. 


Mayer, Circuit Judge, concurring. 

The court’s opinion on the merits states that National Corn 
Growers Association et al. argued that “the Administrative Proce- 
dures Act, 5 U.S.C. § 701 et seg. (APA), grants the Court of Interna- 
tional Trade jurisdiction to review the Customs Service actions in 
question.” Slip op. at 31 (Fed. Cir. Feb. 9, 1988). My review of the 
oral argument and briefs shows that National Corn Growers actual- 
ly said that the Court of International Trade “properly exercised its 
jurisdiction under [28 U.S.C.] § 1581(i) to review [National Corn 
Growers’] cause of action under the APA.” But I agree with the 
court that there is no need to change the opinion because of this se- 
mantical difference; the outcome remains the same and this order 
serves to confirm that no criticism of counsel was intended. 
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Court No. 84-05-00632 


Roses, INc., PLAINTIFF v. UNrTED STATES, DEFENDANT 
Court No. 81-07-00857 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiff moves for orders reassigning five actions from the assigned judge, and for 
orders setting aside the orders of dismissal of these actions for lack of prosecution is- 
sued by the assigned judge. 

Held: Since the statutory authority of the chief judge to reassign a case should not 
be exercised after the assigned judge has rendered a final decision, the motions are 
denied. 

[Plaintiff's motions denied.] 
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Stewart and Stewart (Eugene L. Stewart), for the plaintiff. 

James M. Spears, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch (Shiela N. Zifp) for defendant Department of Com- 
merce, International Trade Administration. 

Lyn M. Schlitt, General Counsel; James A. Toupin, aot General Counsel 
(Judith M. Czako), for defendant International Trade Commissi 

Duncan, Allen and Mitchell (Leslie Alan Glick and John P. Williams) for defend- 
ant-intervenor Anapromex. 


Re, Chief Judge: Plaintiff moves before the chief judge for reas- 
signment of these five actions from the assigned judge, and also 
moves to set aside the orders of dismissal issued by the assigned 
judge. Since the chief judge concludes that the statutory authority 
to reassign a case should not be exercised after the assigned judge 
has rendered a final decision, the motions are denied. 


BACKGROUND 


Plaintiff, an association of domestic rose growers, instituted five 
separate actions challenging various antidumping and counter- 
vailing duty determinations by the Department of Commerce’s In- 
ternational Trade Administration (ITA) and the International 
Trade Commission (ITC) pertaining to fresh cut roses imported from 
Colombia and Mexico. In 1981, plaintiff commenced court no. 
81-07-00857, challenging the ITA’s decision not to initiate an an- 
tidumping investigation as to imports from Colombia. The remain- 
ing four actions were commenced in 1984. In court no. 84-05-00632, 
plaintiff contested the ITA’s final determination that Mexican pro- 
ducers of certain fresh cut flowers did not receive bounties or grants 
within the meaning of the countervailing duty law. In court nos. 
8408-01215 and 84-10-01447, plaintiff challenged certain aspects 
of the ITA’s final determination of sales at less than fair value of 
imports from Colombia. In court no. 84-10-01371, plaintiff sought 
review of the ITC’s final determination of no material injury to the 
domestic industry due to imports of fresh cut roses from Colombia. 

Pursuant to the statutory authority of the chief judge to assign 
cases, 28 U.S.C. § 253(c), these five actions were assigned by the 
chief judge to a single judge. 

On January 11, 1988, the assigned judge, sua sponte, and appar- 
ently without notice, dismissed all five actions for “lack of prosecu- 
tion” pursuant to Rule 41(bX2) of the Rules of the United States 
Court of International Trade. That rule, in pertinent part, provides: 

(b) Involuntary Dismissal—Effect Thereof. 


(2). Whenever it appears that an action is not being prosecut- 
ed with due diligence, the court may upon its own initiative af- 
ter notice, or upon motion of a defendant, order the action dis- 
missed for lack of prosecution. 
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Rule 41(b) also provides that an involuntary dismissal, including 
those issued in these actions pursuant to paragraph (2), “operates as 
a dismissal upon the merits * * *.” USCIT R. 41(b\4). 

Plaintiff's motions are before the chief judge to reassign on the 
ground that “special circumstances” surrounding these cases “war- 
rant reassignment.” It should be noted that throughout the motion 
papers of both plaintiff and the government defendants, the parties 
have misstated the authority under which the chief judge may reas- 
sign an action. Since it is clear that plaintiff's motions for reassign- 
ment were intended to be made pursuant to 28 U.S.C. § 253(c) and 
Rule 77(eX4), they will be considered as made on the authority of 
those provisions. 

Plaintiff asserts that the “special circumstances” which require 
the granting of these motions are the “delay in ruling upon pending 
motions and the unwarranted sua sponte dismissals of these ac- 
tions,” and concludes that the orders of dismissal “were issued in 
error * * *.” Plaintiff also maintains that it is clear that the “proce- 
dural posture” of these cases reveals that there is no basis for their 
dismissal for “lack of prosecution.” 

In response to plaintiff's motions for reassignment, the defendant 
ITA opposes the motion to reassign court no. 81-01-00857, since the 
matter “involves no actual case or controversy and has long since 
been mooted.” Defendant ITA has no objection to plaintiff's motion 
to set aside the dismissals of court nos. 84-10-01447, 8408-01215, 
and 84-05-00632, and defers to the discretion of the chief judge. 

In court no 84~-10-01371, the defendant ITC takes no position on 
plaintiff's motion to reassign since that question is entrusted to the 
“sound discretion” of the chief judge. On plaintiffs motion to set 
aside the dismissal, defendant ITC supports plaintiff’s position, and 
states that “the [clourt’s order dismissing * * * [the] action for want 
of prosecution was based on a mistake.” Defendant ITC does not in- 
dicate the nature of the “mistake.” 

Defendant-intervenor, Anapromex, i in court no. 84-05-00632, op- 
poses plaintiff's motions in that action to reassign and set aside the 
dismissal. Anapromex characterizes plaintiff's motion to reassign as 
an attempt to “move the case from a Judge from whom it has re- 
ceived an unfavorable result,” and asserts that plaintiff has failed 
to set forth any “legal or factual basis that constitute[s] ‘special cir- 
cumstances’ pursuant to Rule 77(e\(4) of this Court so as to allow re- 
assignment.” As to plaintiff's motion to set aside the sua sponte dis- 
missal, Anapromex submits that the assigned judge acted properly 
in the exercise of judicial discretion in managing assigned cases. 


DISCUSSION 


Plaintiff's motions present a significant question of first impres- 
sion, and implicate considerations of judicial independence, as well 
as “the effective and expeditious administration of the business of 
the courts.” In this case, the specific question presented is whether 
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the statutory authority conferred upon the chief judge of this court 
to reassign a case should be exercised after the judge to whom a 
case was assigned has taken judicial action by dismissing the case. 
Since the chief judge has decided that the discretionary authority to 
reassign a case should not be exercised as requested by plaintiff, the 
motions are denied. 

The statutory authority of the chief judge to reassign a case from 
one judge to another is found in 28 U.S.C. § 253(c), which provides: 


The chief judge, under rules of the court, may designate any 
judge or judges of the court to try any case and, when the cir- 
cumstances so warrant, reassign the case to another judge or 


judges. 


28 U.S.C. § 253(c) (1982). 
This statutory authority is implemented by Rule 77(eX4) of the 
Rules of the Court of International Trade, which provides: 


Reassignment. An action may be reassigned by the chief judge 
upon the death, resignation, retirement, illness or disq diequalifica- 
tion of the judge to whom it was assigned, or upon other special 
circumstances warranting reassignment. 


USCIT R. 77(eX4) (Emphasis added). 

As implemented by Rule 77(eX4), the statutory authority of the 
chief judge to reassign a case to another judge may be exercised on- 
ly “upon the death, resignation, retirement, illness or disqualifica- 
tion of the judge” to whom the case was assigned, or upon “other 
special circumstances” that would justify the reassignment. 

Plaintiff's motions to reassign do not assert any of the reasons 
specified in Rule 77(e\4) which describe situations in which the as- 
signed judge is unable to perform judicial duties because of “death, 
resignation, retirement, illness or disqualification.” Clearly, there- 
fore, the chief judge may exercise the authority and discretion to re- 
assign these cases only if there exist “other special circumstances 
warranting reassignment.” 

Since plaintiff does not allege any of the specific grounds set forth 
in the applicable rule pertaining to the inability of the assigned 
judge to perform judicial duties, its request for reassignment must 
be on “other special circumstances warranting ing reassign- 
ment.” The special circumstances stated by the plaintiff are “the in- 
ability to obtain rulings on a variety of motions” from the assigned 
judge, “the delay in ruling upon pending motions” by the assigned 
judge, and “the unwarranted sua sponte dismissals” for “lack of 
prosecution” by the assigned judge. 

In essence, the ultimate relief requested by plaintiff in these mo- 
tions is to have the chief judge review, as though on an appeal, final 
decisions of another judge of this court. The relief requested on that 
review is to have the final decisions set aside. It cannot be doubted 
that, regardless of the procedural methods used or the manner in 
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which plaintiff phrases its requested relief, plaintiff seeks a reversal 
of the dismissals by the assigned judge. 

The fundamental question presented, therefore, is whether the 
statutory reassignment authority conferred upon the chief judge 
should be exercised to permit an intracourt appeal from the final 
decision of the assigned judge. 

While not directly in point, the opinion in National Corn Growers 
Ass’n v. Baker, 10 CIT——, 643 F. Supp. 626 (1986), is instructive, 
and sheds light on the exercise of discretionary authority by the 
chief judge to reassign cases. In National Corn Growers, the defend- 
ant-intervenor moved before the chief judge for reassignment of 
that case to a three-judge panel to rehear the decision of a single- 
judge court. The chief judge concluded that reassignment to a three- 
judge panel would not “aid in the expeditious disposition of the ac- 
tion,” and denied the motion for reassignment. National Corn 
Growers, 10 CIT——, 643 F. Supp. at 632. 

As expressed in National Corn Growers, for reasons of judicial 
economy and efficiency, the statutory authority of the chief judge to 
reassign cases “should be used sparingly,” and motions to reassign a 
case after it has been assigned to a judge will be viewed with disfa- 
vor. Id. at ——, 643 F. Supp. at 631. In National Corn Growers, it 
also was stated that “[mlJotions for reassignment made after a single 
judge has rendered a decision face an even heavier burden. Certain- 
ly, the chief judge will not allow any party to engage in what may 
appear to be ‘judge shopping.’ ” Jd. 

It is obvious that plaintiff is dissatisfied with the dismissals of its 
cases. Furthermore, plaintiff clearly believes, particularly under 
the circumstances presented, that it was unwarranted and unjusti- 
fied for the assigned judge to dismiss these cases sua sponte for fail- 
ure to prosecute. However, the question that must be answered is 
whether these motions to reassign and set aside the orders of dis- 
missal are the proper procedural methods to achieve the ultimate 
relief sought by plaintiff. The chief judge has concluded that they 
are not, and that other remedies were and are available. 

Plaintiff clearly chose not to submit to the assigned judge the mo- 
tions to set aside the dismissals, pursuant to 28 U.S.C. § 2646 and 
USCIT Rules 59 and 60. Nevertheless, it could have filed appeals, 
pursuant to 28 U.S.C. § 1295(aX5), from those final decisions to the 
Court of Appeals for the Federal Circuit. Plaintiff does not indicate 
why that appeal procedure was not followed. 

Furthermore, if prior to the dismissals of these actions, plaintiff 
believed that it was aggrieved by its alleged “inability to obtain rul- 
ings” or a “delay in ruling” on motions pending before the assigned 
judge, it could have proceeded by petitioning for a writ of manda- 
mus from the Court of Appeals for the Federal Circuit pursuant to 
28 U.S.C. § 1651 and Rule 21 of the Federal Rules of Appellate Pro- 
cedure. See In re Toshiba, Misc. Docket No. 151 (Fed. Cir. Feb. 26, 
1987) (granting writ of mandamus directing this court to act upon a 
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pending application for preliminary injunction); see also Will v. Cal- 
vert Fire Ins. Co., 437 U.S. 655, 666-67 (1978) (“Where a district 
court obstinately refuses to adjudicate a matter properly before it, a 
court of appeals may issue the writ [of mandamus] to correct ‘unau- 
thorized action of the district court obstructing the appeal.’ ”); In re 
International Business Machs. Corp., 687 F.2d 591, 599 (2d Cir. 
1982) (although mandamus cannot be utilized as substitute for ap- 
peal, it has been used to compel a lower court “to exercise its au- 
thority when it is its duty to do so.”). 

In sum, plaintiff was and is not remediless in this situation. 
There were and are appropriate judicial remedies available to the 
plaintiff other than the reassignment of these cases pursuant to the 
authority of the chief judge. Plaintiff's requests for reassignment, in 
effect, are appeals to the chief judge in the hope of setting aside or 
reversing what plaintiff characterizes as erroneous orders of © 

In plaintiff's motion papers, no reason is given to explain why 
these other appropriate and available remedies were not pursued. 
In passing upon these contested motions to reassign, the chief judge 
must make a determination solely upon the facts and circumstances 
specified in the moving and responding papers. Furthermore, it is 
axiomatic that judicial acts, including the sua sponte dismissals of 
these cases, are prima facie entitled to the presumption that the as- 
signed judge performed judicial duties in a regular and lawful 
manner. 

Plaintiffs motion papers contain allusions and implications from 
which it might be inferred that the assigned judge, because of al- 
leged delays in the disposition of pending motions, has not dis- 
charged, to plaintiff's satisfaction, that judge’s judicial duties effec- 
tively and expeditiously. However, it is nonetheless clear that the 
statutory responsibility of the chief judge to reassign cases does not 
include the expressed or implied authority to permit intracourt ap- 
peals from the final decisions of another judge of this court. The 
statutory phrase “when the circumstances so warrant” and the lan- 
guage used in the applicable rule, “special circumstances warrant- 
ing reassignment” cannot be interpreted to mean that the chief 
judge may reassign a case after it has been dismissed even if the 
chief judge is persuaded that the case should not have been 
dismissed. 


For the chief judge to conclude that these cases were improperly 
dismissed would be to implicate the merits of the dismissals, and 
the performance of the judicial duties of another judge. Hence, the 
normal and proper procedure to be pursued by the aggrieved party 
to correct these alleged errors is an appeal to the appropriate appel- 
late court. The independence of the assigned judge and proper judi- 
cial procedure militate against interpreting the statutory authority 
of the chief judge to include the reassignment of a case after it has 
been decided. The potential harm inherent in the discretionary ex- 
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ercise or misuse of that reassignment authority is a sufficient rea- 
son to conclude that it cannot be deemed to exist by inference or 
implication. 

It is important to note that under the statutory system for the 
management of cases before the federal courts, only the judicial 
councils of the circuits have authority to “make all necessary and 
appropriate orders for the effective and expeditious administration 
of justice within” the circuits. See 28 U.S.C. § 332(dX1) (1982); See 
also Chandler v. Judicial Council of the Tenth Circuit, 398 U.S. 74, 
76 n.1 (1970). 

That statutory grant of authority to the judicial councils was 
before the Supreme Court in the Chandler case. In the Chandler 
case, the Judicial Council of the Tenth Circuit, acting under the au- 
thority of section 332, made a finding that Judge Chandler was “un- 
able, or unwilling, to discharge efficiently the duties of his office,” 
and issued an order reassigning his pending cases, and prohibiting 
the assignment to him of any future cases. 398 U.S. at 77. Judge 
Chandler, a district court judge, challenged the authority of the 
Council to issue the order, and applied to the Supreme Court for the 
extraordinary writ of mandamus. Specifically, the judge contended 
that the Council “usurped the impeachment power, committed by 
the Constitution to the Congress exclusively.” Jd. at 82. 

The Supreme Court did not entertain the judge’s application for 
an extraordinary writ. Although the application was denied, the 
various judicial opinions in the case highlight the sharp differences 
of views on judicial independence, and the need for accountability 
to attain “the effective and expeditious administration of the busi- 
ness of the courts.” 

In delivering the opinion of the Supreme Court, that Judge Chan- 
dler had “not made out a case for the extraordinary relief of man- 
damus or prohibition,” Chief Justice Burger wrote: 


Whether the action taken by the Council with respect to the 


division of business in Judge dler’s district falls to one side 
or the other of the line defining the maximum permissible in- 
tervention consistent with the constitutional requirement of ju- 
dicial ae is the ultimate question on which review is 
sought in the petition now before us. The dissenting view of this 
case seems to be that the action of the Judicial Council relating 
to assignment of cases is an impingement on judicial indepen- 
dence. There can, of course, be no ment among us as to 
the imperative need for total and absolute independence of 
judges in deciding cases or in any phase of the decisional func- 
tion. But it is quite another matter to say that each judge in a 
complex system shall be the absolute ruler of his manner of 
conducting judicial business. The question is whether Congress 
can vest in the Judicial Council power to enforce reasonable 
standards as to when and where court shall be held, how long a 
case may be delayed in decision, whether a given case is to be 
tried, and many other routine matters. As to these thi 
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indeed an almost infinite variety of others of an administrative 
nature--can each judge be an lute monarch and yet have a 
complex judicial system function efficiently? 


Id. at 84-85. Chief Justice Burger added that: 


The legislative history of 28 U.S.C. § 332 and related statutes 
is clear that some management power was both needed and 
granted eee 

Many courts—including federal courts—have informal, un- 
a rules which, for example, provide that when a ju 

a given number of cases under submission, he will not 
assigned more cases until opinions and orders issue on his 
“backlog.” These are reasonable, proper, and n rul 
and the need for enforcement cannot reasonably be doubted. 
These internal rules do not come to — notice — be 
cause reasonable judges acknowledge their necessity and abide 
by their intent. But if one judge in any system refuses to abide 
by such reasonable procedures it can y be that the extra- 
ordinary machinery of impeachment is the only recourse. 


Id. at 85 (footnote omitted). 
In his concurring opinion in Chandler, Justice Harlan wrote that 
a judicial council’s specific statutory authority to: 
“make all necessary orders for the effective and expeditious ad- 


ministration of the business of the courts within its circuit” was 
intended to encompass the making of orders that would direct a 


district judge to clear up his docket or would channel cases to 
other judges when a situation existed with respect to one judge 
that was inimical to the effective administration of justice. 


Id. at 121 (Harlan, J., concurring). But see id. at 129 (Douglas, J., 
dissenting); id. at 141 (Black J., dissenting). See generally Re, Judi- 
cial Independence and Accountability: The Judicial Councils Re- 
form and Judicial Conduct and Disability Act of 1980, 8 N. Ky. L. 
Rev. 221, 237-39 (1981). 

It is important to note, however, that the Congress has not includ- 
ed this court within a judicial council. Hence, the judges of this 
court are not subject to any judicial council’s statutory authority to 
issue orders necessary “for the effective and expeditious administra- 
tion of the business” of the court. Furthermore, there is no statute 
that confers upon this court the authority conferred upon a judicial 
council under 28 U.S.C. § 332. 

This is not to say that in the absence of specific statutory authori- 
ty a chief judge has no authority to act in the court’s case manage- 
ment system. Chief judges “have—and are perceived as having—a 
sizable reservoir of authority that is inherent in the office itself.” R. 
Wheeler, Desk Book for Chief Judges of United States District 
Courts A-12 (Federal Judicial Center 1984). 

It is for that reason that, as explained in the Desk Book, “the con- 
ventional and widely accepted view” is that a chief judge “is ulti- 
mately responsible for seeing that the court is administered in com- 





U.S. COURT OF INTERNATIONAL TRADE 103 


pliance with statute, with Judicial Conference and circuit judicial 
council policies, and with Conference-approved Administrative Of- 
fice regulation and, in a more general sense, is administered effec- 
tively and efficiently.” Id. at A-9. 

Included among a chief judge’s “responsibilities and opportunities 
for effective leadership,” described in the Desk Book, is the resolu- 
tion of problems with a court’s case assignment system. When a 
court’s assignment system poses a threat to the court’s “ability to 
serve litigants fairly” the problems may “call for intervention by 
the chief judge to resolve them.” Jd. at F-6. Indeed, this helpful 
desk book enumerates some of the responsibilities and prerogatives 
of the chief judge including the correcting of imbalances in case as- 
signments, and the “shifting” of a case from one judge to another. 

However, there is no inherent or implied authority in the case as- 
signment responsibilities of a chief judge that permits interference 
with a judge’s independence after that judge has decided a case. 

This court may exercise other statutory powers of a judicial coun- 
cil only in the limited circumstances prescribed in 28 U.S.C. 
§ 372(cX17), when a written complaint is filed with the clerk of the 
court which alleges that a judge: (1) has engaged in conduct prejudi- 
cial to the effective and expeditious administration of the business 
of the court; or (2) is unable to discharge all the duties of office by 
reason of mental or physical disability. As required by section 
372(cX17), this court has prescribed appropriate rules for the imple- 
mentation of this important legislation. 

Nevertheless, in the absence of the statutorily authorized pro- 
ceedings prescribed by section 372(cX17), there is no statutory au- 
thority that authorizes either the chief judge of this court, or the 
court itself, to interfere with the independence of any judge in the 
performance of judicial duties by reassigning a case after the judge 
has rendered a final decision. 

In conclusion, it is well to note that this decision does not pre- 
clude plaintiff from its desire to overturn these dismissals by using 
appropriate appellate procedures. Since it is apparent that plaintiff 
wishes judicial review of these dismissals by someone other than 
the assigned judge, pursuant to 28 U.S.C. § 1295(a\X5) plaintiff may 
pursue appeals from the dismissals to the Court of Appeals for the 
Federal Circuit. 

Accordingly, for the reasons stated, it is 

OrperRED that the motions for reassignment and rehearing are 
denied. 
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WASHINGTON INTERNATIONAL INSURANCE Co., PLAINTIFF v. 
Unitep STATES, DEFENDANT 


Court No. 81-12-01678 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 
[Defendant’s motion to extend time is granted.] 
(Dated March 1, 1988) 


Wayne Jarvis, Ltd. (Wayne Jarvis) and Tribbler & Marwedel (Paul McCambridge), 
for the plaintiff. 

James M. Spears, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch (A. David Lafer on the motion), for the defendant. 


Re, Chief Judge: Defendant moves before the chief judge to ex- 
tend the time to respond to plaintiff's motion for reassignment. 
motion raises a question of first impression in this court pertaining 
to the interrelationship of Rules 6(a) and 6(c) of the Rules of the 
United States Court of International Trade, which regulate the 
method of computing time for responding to pleadings and motions. 

On January 13, 1988, plaintiff served defendant by mail with a 
copy of a nondispositive motion before the chief judge to reassign 
this action from a three-judge panel to a single judge and to proceed 
with a jury trial. On February 3, 1988, defendant served plaintiff 
with a motion for an extension of time to respond to plaintiff's mo- 
tion for reassignment. Defendant stated that it required additional 
time to obtain the Solicitor General’s authorization before filing an 
interlocutory appeal, pursuant to 28 U.S.C. §1292(d), from this 
court’s order in Washington Int'l Ins. Co. v. United States, 12 ——, 
Slip Op. 88-4 (Jan. 12, 1988), denying the government’s motion to 
strike plaintiff's demand for a jury trial. 

Plaintiff opposed defendant’s motion for an extention of time as 
being untimely served. Plaintiff maintains that since its motion for 
reassignment is nondispositive, pursuant to Rule 7(d) of the Rules of 
the United States Court of International Trade, defendant had 10 
days from the date of service, January 13, 1988, to serve plaintiff 
with its response. Rule 7(d) provides that “[uJnless otherwise pre- 
scribed by these rules, or by order of the court, a response to a mo- 
tion shall be served within 10 days after service of such motion 
* * #99 


Plaintiff argues that, since its motion to reassign was served by 
mail, Rule 6(c) operates to increase defendant’s time to respond by 5 
days. In support of its argument, plaintiff maintains that in com- 
puting the due date for the service of defendant’s response, the 
Rules do not permit the exclusion of Saturdays, Sundays, and legal 
holidays. Therefore, under plaintiff's formula defendant’s due date 
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was January 28, 1988, that is 15 calendar days after the date of ser- 
vice of plaintiff's motion. 

Plaintiff asserts that Rule 6(a) permits the exclusion of intermedi- 
ate Saturdays, Sundays, and legal holidays in computing time only 
“when the period of time prescribed or allowed is less than 11 
days.” Plaintiff maintains that Rule 6(a) is inapplicable in this case 
“since Rules 7(d) and 6(c) collectively prescribe that the government 
be allowed 15 days.” Hence, it is plaintiff's position that defendant’s 
motion was served beyond the due date, and therefore, is untimely. 

The specific question presented is whether a prescribed period of 
less than 11 days, which under USCIT Rule 6(a) excludes Saturdays, 
Sundays, and legal holidays, is, in effect, extended by USCIT Rule 
6(c) by adding 5 days when service is made by mail. The court con- 
cludes that a party may avail itself of the benefits of both Rule 6(a), 
by excluding intervening Saturdays, Sundays, and legal holidays, 
and the benefits of Rule 6(c), by adding 5 days for service by mail, in 
calculating the due date of its response to a nondispositive motion. 

Rule 6, in pertinent part, provides as follows: 


(a) ns ae oo In agg ages any period of time prescribed 
or allowed by these rules, by order of the court, or by any appli- 
w 


cable statute, the day of the act, event, or default from 

the designated period of time begins to run shall not be includ- 

ed. The last day of the — so computed shall be included, 
unday, 


unless it is a Saturday, or a legal holiday, or when the 
act to be done is the filing of a paper in court, a day on which 
weather or other conditions have made the office of the clerk 
inaccessible, in which event the period runs until the end of the 
next day which is not one of the afore-mentioned days. When 
the period of time prescribed or allowed is less than 11 days, in- 
termediate Saturdays, Sundays, and legal holidays shall be ex- 
cluded in the computation. e . i 


(c) Additional Time After Service by Mail. Whenever oe 
has the right or obligation to do some act or take some P - 
ing within a prescri period after the service of a pleading. 
motion, or other paper upon him, and the service is made by 
mail, 5 days shall be added to the prescribed period. 


USCIT R. 6(a),(c). 

Rules 6(a) and 6(c) of the Rules of the United States Court of In- 
ternational Trade are patterned after Rules 6(a) and 6(e) of the Fed- 
eral Rules of Civil Procedure, respectively. The question of the in- 
terrelationship between Rules 6(a) and 6(e) of the Federal Rules of 
Civil Procedure was considered in a recent opinion by the United 
States Court of Appeals for the Ninth Circuit in Tushner v. US. 
Dist. Court for Cent. Dist. of Cal., 829 F.2d 853 (9th Cir. 1987). In 
Tushner, then Circuit Judge Anthony Kennedy, now Associate Jus- 
tice of the Supreme Court, concluded that “Rule 6(e) cannot be con- 
strued to render prescribed periods of less than eleven days ineligi- 
ble for beneficial treatment under Rule 6(a).” Jd. at 855 (citing 





106 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 14, APRIL 6, 1988 


Nalty v. Nalty Tree Farm, 654 F. Supp. 1315 (S.D. Ala. 1987)). Ac- 
cordingly, it was explained that the prescribed time period is com- 
puted by utilizing the following formula: 
[Flirst by applying the less-than-eleven-day provision of Rule 
6(a), He codiiione any intervening socal and legal hol- 
idays. After this computation, three additional days are added 
for mail service under Rule 6(e). 


Tushner, 829 F.2d at 855-56. 

Applying the Tushner formula to the facts of this case, defend- 
ant’s response to plaintiff's motion was due on February 2, 1988. 
Under these circumstances, defendant’s motion for an extension of 
time was served 1 day late. It is noted, however, that in determin- 
ing the scope and intent of the Rules of the United States Court of 
International Trade, Rule 1 provides that the Rules “shall be con- 
strued to secure the just, speedy, and inexpensive determination of 
every action.” USCIT R. 1. 

This is the first opinion of this court on the interrelationship be- 
tween USCIT Rule 6(a) and Rule 6(c). In view of the circumstances 
presented, and because of the importance of the underlying substan- 
tive issue, namely, the right to trial by jury in an action against the 
United States for the recovery of customs duties, the court, pursu- 
ant to its discretionary authority under USCIT Rule 1, grants de- 
fendant’s motion for an extension of time to respond to plaintiff's 
motion for reassignment of the action. 

As indicated previously, defendant requested the extension of 
time to obtain the Solicitor General’s authorization before filing an 
interlocutory appeal pursuant to 28 U.S.C. § 1292(d). Rule 10(bX1) of 
the Rules of the United States Court of Appeals for the Federal Cir- 
cuit provides that appeals pursuant to 28 U.S.C. § 1292(d) shall be 
governed by Federal Rules of Appellate Procedure 5(a), (b), and (c). 
Rule 5(a) of the Federal Rules of Appellate Procedure provides that 
the statement prescribed by 28 U.S.C. § 1292 may be included “at 
any time.” It is noted that, on February 19, 1988, the defendant 
filed its motion to amend this court’s order in Washington Int'l Ins. 
Co. v. United States, 12 CIT ——, Slip Op. 88-4 (Jan. 12, 1988), to in- 
clude the prescribed statement permitting immediate appeal to the 
Court of Appeals for the Federal Circuit. 

Accordingly, for the reasons stated, it is 

OrpERED that defendant’s motion for an extension of time is 


granted 





U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 88-26) 
Lotro U.S.A., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-9-01252 


Before Restani, Judge. 
(Dated March 1, 1988) 


Stedina and Deem (Charles P. Deem) for plaintiff. 

James M. Spears, Acting Assistant Attorney General, Joseph I. Liebman, Attorney 
in Charge, International Trade Field Office, (Michael T. Ambrosino), Civil Division, 
United States Department of Justice, for defendant. 


OPINION 


Restani, Judge: This matter is before the court on stipulated facts 
in lieu of trial. The court concludes that the parties wish the court 
to draw any necessary factual inferences from the stipulated facts 
and the three exhibits which are part of the stipulated record. One 
of the exhibits is a sample of the merchandise at issue, one right 
shoe labeled “Lotto International.” 

The issue before the court is whether a band of rubber, or rubber- 
like substance, which overlaps and joins the sole and upper together 
through vulcanization constitutes part of the upper where it over- 
laps and is bonded to the same. It it does, the shoe will be subject of 
American Selling Price (ASP) appraisement.' If not, it will be classi- 
fied and appraised otherwise, at a lesser duty. 

The merchandise at issue was imported in 1981. The parties are 
in agreement that this shoe will escape ASP appraisement pursuant 
to Item 700.60, Tariff Schedules of the United States (TSUS) (1980) 
only if the exterior surface of the upper is composed of over fifty 
percent leather. Apparently, various measurements reveal that if 
the portion of the band (foxing) covering the shoe above the point at 
which the upper is turned under to join the sole? is considered to be 
the exterior surface of the upper, the government’s ASP appraise- 
ment will prevail. 

Plaintiff's basic argument is that foxing is a specially recognized 
third primary shoe component and is not part of the upper or the 
sole. This is supported by citation to Item 700.53, TSUS (1980) 
which specifically calls for an exception to classification under that 
provision where the upper is overlapped by foxing. If this reference 
to a third component helps plaintiff, it also hurts its cause, as no 
reference to foxing as a determinant for classification is found in 
Item 700.60. Merely because something can be described as overlap- 
ping something else, does not prevent it from becoming the exterior 
surface of the component overlapped. 

“T See, Samuel Brilliant v. United States, 9 CIT 180 (1985) for an of the history of this type of appraisement. 


3 In this case the measurement is actually made from the bottom of the insole. 
in that the exception is intended to exclude “sneaker-like” shoes from classification under 
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The court has examined the shoe. At the front of the shoe, the 
foxing looks very much like part of the upper. At the rear, it looks 
like part of the sole. In all probability the design is to enhance the 
appearance of a very sturdy, well cushioned heel and a durable toe 
piece. Examination of the interior of the shoe reveals, however, that 
the foxing does overlap both the upper and sole and forms part of 
the exterior surface of both. When attempting to classify such a 
shoe a reasonable and easily understood rule applying the statute 
seems the best approach. Making measurements based on the actu- 
al point where the upper joins the sole is one sensible approach. 

With regard to application to this shoe, the language of the TSUS 
provision does not provide a clear answer as to classification. Plain- 
tiffs interpretation of the TSUS provision has nothing to recom- 
mend it over the approach taken by the government; in such a situ- 
ation the government’s interpretation must prevail. 


(Slip Op. 88-27) 


Nakasmma AL Co., Lrp., AND Nakasgmma U.S.A., INC., PLAINTIFFS v. 
Unrrep STATES, DEFENDANT, SMITH-CORONA CoRP., AMICUS CURIAE 


Court No. 88-02-00079 


Before CARMAN, Judge. 


[Plaintiffs’ action for writ of mandamus continued; plaintiffs application to re- 
quire defendant to respond to the complaint on an accelerated timetable and for a 
hearing on the merits is denied; and applicant-intervenor’s motion to intervene con- 
tinu~d and amicus curiae status granted.] 


(Decided March 3, 1988) 


McDermott, Will & Emery, (R. Sarah Compton and Kurt J. Olson, on the motions 
and the briefs; Patrick J. Cumberland on the briefs), for the plaintiffs. 

. Patton, Boggs & Blow, (Michael D. Esch, on the motions) of counsel for the 
plaintiffs. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice, (M. Martha 
Ries, on the motions); and Office of the Chief Counsel for International Trade, U.S. 
Department of Commerce, (Lisa B. Koteen, on the motions of counsel) for the 
defendant. 

Stewart and Stewart, (Eugene L. Stewart, Terence P. Stewart, and James R. Can- 
non, dr.) for the amicus curiae. 


MEMORANDUM OPINION AND ORDER 


Carman, Judge: Plaintiffs filed their summons and complaint and 
moved for an order to show cause from this court seeking to expe- 
dite this action by shortening defendant’s time to answer, accelerat- 
ing discovery, and setting an early trial date for a trial on the mer- 
its. Plaintiffs’ action prays for a writ of mandamus to be issued di- 
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recting the defendant, United States Department of Commerce, 
International Trade Administration (Commerce), to complete and 
publish various preliminary and final administrative § 751 review 
(751 review) results pursuant to § 751 of the Tariff Act of 1930, as 
amended by the Trade and Tariff Act of 1984, 19 U.S.C. § 1675 
(1987) in Commerce’s antidumping investigation of portable electric 
typewriters from Japan. 

On the return date, February 11, 1988, in open court, the Court 
directed the defendant to propose a schedule as to when the various 
section 751 reviews would be completed, directed the parties to con- 
fer and submit to the Court a proposed stipulation of facts, and con- 
tinued the hearing until February 19, 1988. Thereafter, the plain- 
tiffs withdrew their motion for an accelerated discovery and a trial 
de novo. On February 19, 1988, in open court, the Court reserved its 
decision on plaintiffs’ action for a writ of mandamus and continued 
the case with certain requirements. Decision to grant applicant-in- 
tervenor’s motion to intervene was also reserved by the Court but 
the Court granted applicant-intervenor amicus curiae status. 


Facts 


Plaintiffs Nakajima All Co., Ltd. and Nakajima U.S.A., Inc. 
(plaintiffs) filed this action for a writ of mandamus directing Com- 
merce to complete and publish four preliminary and final 751 ad- 
ministrative review results regarding Commerce’s antidumping in- 
vestigation of portable electric typewriters from Japan. Plaintiffs 
also filed a motion for an order to show cause why this action 
should not be expedited. 

At issue are four annual 751 reviews of an antidumping investi- 
gation and order concerning portable electric typewriters (PETS) 
produced and exported from Japan. The antidumping order has 
been in effect since May of 1980. Commerce has conducted eight 751 
reviews since the order, completing and publishing the preliminary 
and final results of only the first three. The 751 reviews at issue 
(the fourth, fifth, sixth and seventh) involve sales going back to 
1982. The parties have submitted to the court a proposed stipula- 
tion of facts concerning the several 751 reviews at issue. These facts 
are substantially set forth as follows: 


Nakajima All Co., Ltd. is an exporter of PETS from J: 7. 
Nakajima U.S.A., Inc. is the United States importer of 
eos by Nakajima All Co., Ltd. from Japan. 

May 9, 1980, Commerce published its notice of an an- 
tidumping order issued for portable electric iters from 
gm a merchandise was subject to order. Porta- 

tel orga From Japan; Antidumping Duty Order, 

ie Fed Reg. 18 (1980). Subsequent to this order, eight differ- 
ent 751 reviews (Ql through Q8) have been conducted on the 
subject merchandise sold or entered into the U.S. cove time 
eriods from Jan 4, 1980 to April 30, 1987. The only pre- 
iminary and final 751 review ts to have been completed 
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and oe 8. up to the date of February 19, 1988 have been 


1, Q2 an 
Those are not at issue in this action. 
Commerce is still conducting the remaining 751 reviews (Q4, 
ge, Q6, as and wees — has not gr ag or completed an: 7 of 
e prelimin —, al results for these reviews as of Fel 
ary 19, 1988. For ‘ee sake of convenience, the following table 
ota out the relevant chronology of the 751 reviews: 


DATES OF ACTIONS TAKEN 


Initiation 

of Admin. jakajima Preliminary 
Review Review i Results 
Period i Published 


arenes 
4/24/81.... 8/2/82. 


10/5/82.... 9/9/83. 


4/30/87 .. 

4/30/87... 
4/30/87... 
4/30/87... 
11/13/87 .. 


Plaintiffs’ exhibit #1, Nakajima All, Court No. 88-02-00079. 


The fourth 751 review, Q4, covers the time period May 1982 
through April 1983 and was initiated by sen a question- 
naire to plaintiffs on April 18, 1983. Commerce indicated the fi- 
nal results of this review would be issued on July 31, 1987. Ini- 
tiation o 19888 Duty Administrative Reviews, 51 Fed. 


(1986 
a fifth 751 review, (Q5), covered the time period May 1983 
through April 1984 and was initiated by Commerce sending a 
questionnaire to plaintiffs on June 22, 1984. This review was 


1 As stipulated by the parties, the following constitutes the relevant chronology of events involving these three 751 


Match 16 1061 nin! to Conduct Adminisratie Reonw of Certain A order for the 
intent ogee Aeoinbiretigs Davee 


Fe a tg nd ene mie Me 
oe Py ama ae 
From Japan; Final Results of Antidumping Duty 
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reinitiated on July 9, 1986. Jd. Commerce stated the final re- 
sults would be issued on July 31, 1987. Id. 

The sixth administrative review, (Q6), covered the time peri- 
od May 1984 through April 1985 and was initiated on July 9, 
1986. Jd. Commerce stated the final results would be ‘nveel on 
— 1987. Id. 

e seventh administrative review, (Q7), covered the time pe- 
riod — 1985 through April 1986, and was initiated on June 
23, 1986. Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 51 Fed. . 22843 (1986). Commerce 
stated that it would issue the results of this review by 
June 20, 1987. Id. 

On December 12, 1986, Commerce requested Rp agery 
sales and cost of production information from plaintiffs for Q4, 

5, Q6 and Q7. On January 9, 1987, plaintiffs submitted to 

mmerce the requested su a questionnaire responses 
for x Q5, Q6 and Q7. On February 2, 1987 Commerce request- 
ed additional supplemental information from plaintiffs - 
- sales responses filed in 1983 and 1984 for Q4 and Q65. Plain- 
tiffs submitted this information on February 17, 1987. 

Commerce last sought information from plaintiffs with re- 
gard to the pening 751 reviews in March of 1987. Thereafter, 
plaintiffs submitted the requested information on April 30, 
1987. Plaintiffs’ merchandise at issue has been subjected to a 
16.40% cash deposit rate since January 14, 1987. 

The eighth inistrative review, (Q8), covered the time peri- 
od May 1986 through April 1987 and was initiated on June 19, 
1987. Initiation of Antidumping and Countervailing Duty Ad- 
ministrative Reviews; Construction Castings From Brazil etc., 52 
Fed. Reg. 23330 (1987). 

On July 17, 1987, plaintiffs advised Commerce of a clerical 
error regarding a difference in merchandise adjustment. Com- 
merce, since the initiation of the original antidumping investi- 
gation, has conducted separate reviews for individual or several 
respondents. 


At the first hearing, held in open court on February 10, 1988, de- 
fendant asserted Commerce would be completing the preliminary 
results for Q4, Q5, Q6, and Q7 by the end of March, 1988. Defendant 
also asserted Commerce intended to complete the final results for 
Q4, Q5, Q6 and Q7 by the end of June 1988. After all parties and 
amicus curiae had given their arguments, the Court directed the 
parties to stipulate as to the relevant facts of the case and submit a 
copy of the same to the Court. Any facts in dispute, the Court con- 
tinued, should be submitted separately by each party. Amicus curi- 
ae was given leave to participate in such submissions. The Court 
also requested defendant to submit a proposed schedule to the Court 
as to when Commerce expected to complete and publish the prelimi- 
nary and final results of the subject reviews (Q4-Q7). 

The Court also reserved decision on applicant-intervenor’s motion 
to intervene and the Court granted applicant-intervenor amicus cu- 
riae status in the case. 
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The Court continued the action until February 19, 1988, when all 
participants were directed to appear in open court. Plaintiffs there- 
after withdrew their application to expedite discovery and for a tri- 
al on the merits. 

On February 19, 1988, the parties submitted their proposed stipu- 
lation of facts. Defendant also submitted “Second Declaration of 
Timothy N. Bergen” to the Court. The declaration was that of the 
Director of the Office of Compliance of the International Trade Ad- 
ministration, Commerce, setting forth the proposed schedule for the 
completion of the subject 751 reviews. Mr. Bergen averred the pre- 
liminary results of the reviews at issue (Q4-Q7) would be completed 
by April 29, 1988. Mr. Bergen’s declaration also set forth a report 
on the current status of the 751 reviews. 

In open court on February 19, 1988, further argument by the par- 
ties was heard by the Court. It appears that concerning the 751 re- 
views in question (Q4-Q7) there are some factual issues and infor- 
mation encountered by Commerce that are germane to all these re- 
views and have been considered for all the reviews (Q4-Q7). Other 
issues and information considered in these reviews are applicable 
only to each separate review, especially regarding the comparison 
of models of the subject merchandise. 

After all arguments were heard, the Court held it had jurisdiction 
in this matter and directed Commerce to accelerate, if possible, its 
schedule in completing the reviews, but to conduct their investiga- 
tions with its usual level of competency and thoroughness. The 
Court also reserved its decision on plaintiffs’ request for a writ of 
mandamus and continued the action. The parties were directed to 
submit bi-monthly reports and to appear in open court every month 
until the completion of the subject 751 reviews. The Court also re- 
served its decision on applicant-intervenor’s motion to intervene 
and continued applicant-intervenor’s amicus curiae status. 


DISCUSSION 


Plaintiffs have filed their complaint seeking a writ of mandamus 
directing Commerce to complete and publish the preliminary and fi- 
nal 751 review results concerning Japanese portable electric type- 
writers. Plaintiffs bring their action pursuant to the All Writs Act, 
28 U.S.C. § 1651(a) and section 10(eX(1) of the Administrative Proce- 
dure Act, 5 U.S.C. § 706(1) and claim the Court has exclusive juris- 
diction over this action pursuant to 28 U.S.C. § 1581(i). 

Defendants argue plaintiffs’ action is reviewable under 19 U.S.C. 
§1516a and 28 U.S.C. §1581(c), therefore resort to jurisdiction 
under section 1581(i) is impermissible as set forth in case law and 
the statutes. Defendants state that because plaintiffs’ jurisdictional 
status lies under section 1516a and 1581(c), these provisions “re- 
present the exclusive means” by which plaintiffs must challenge 
Commerce’s actions. Defendant further articulates that although 
§ 1581(i) jurisdiction can be invoked in a situation where the reme- 
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dy provided for under § 1581(c) would be “manifestly inadequate,” 
citing Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 
1987), plaintiffs have failed to demonstrate such showing here. 

The general jurisdiction of this Court lies under 28 U.S.C. § 1581, 
and the Court has exclusive jurisdiction over specific types of civil 
actions pursuant to § 1581 subsections (a)-(h). Miller & Co. v. United 
States, 824 F.2d 961 (Fed. Cir. 1987). Concerning these specific juris- 
dictional grounds, it has been observed: 


[Wjhere Congress has prescribed in great detail a icular 
track for a claimant to follow, in administrative or judicial pro- 

gs, and particularly where the claim is against the Unit- 
ed States or its officials in their official capacity, the remedy 
= — as exclusive without a specific statement to 
that effect 


National Corn Growers Association v. James Baker, Nos. 87-1147, 
87-1148, 87-1149, and 87-1160, Slip Op. at 28 (Fed. Cir. Feb. 9, 
1988). 

Section 1581(i has been recognized as the “residual jurisdiction” 
subsection. It “may not be invoked when jurisdiction under another 
subsection of § 1581 is or could have been available, unless the rem- 
edy provided under that other subsection would be manifestly inad- 
equate.” Miller & Co., 824 F.2d at 963. In situations where a cause 
of action might arise where the contested agency decision occurs be- 
tween the final administrative determination and the administra- 
tive 751 review, a claimant may be able to file its action under the 
court’s broad residual jurisdiction under § 1581(i). UST. Inc. v. Unit- 
ed States, —— CIT ——, ——,, 648 F. Supp. 1, 4 (1986); aff'd on other 
grounds, 831 F.2d 1028 (Fed. Cir. 1987); Ceramica Regiomontana, 
S.A. v. United States, 5 CIT 23, 27-28, 557 F. Supp. 596, 600 (1983). 
More relevant to the point, it has been held this Court has jurisdic- 
tion, under § 1581(i), to hear a cause of action arising from Com- 
merce’s extended delays in completing and publishing its 751 review 
results after it has published its initiation of the review. UST, Inc., 
—— CIT at ——,, 648 F. Supp. at 4. 

In the present action, defendant claims this action is reviewable 
under 19 U.S.C. 1516a and 28 U.S.C. 1581(c). But, as plaintiffs aptly 
point out, the necessary prerequisite to the initiation of an action 
under these sections is the issuance of a final determination. The 
instant case does not contain such circumstances. As clearly 
evinced in the facts above, the challenged agency action (or lack of 


2 Section 1581(i) provides as follows: 

(1) In addition to the jurisdiction conferred sine Guan af tuteanetionst Dente subsections (a)-(h) of this sec- 
oe et eee 0 of any cr ction sommanced oS tng pe a 
jurisdiction on of its agencies, or its officers, 

wat af mead law af the Unined chaos 
(1) revenue from imports or Se 
(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the raising of 


revenue; 
(3) or other restrictions on the importation of merchandise for reasons other than the 
protection of the public health or safety, or 
@ and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this eubeee- 
and subsections (a)-(h) of this section. 


28 U.S.C. § 1581(i) (1986). 
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action) is the undue delays Commerce has experienced between its 
initiation of the subject 751 reviews, and the completion and publi- 
cation of the preliminary and final results of those reviews. Such 
challenged actions are not provided for under § 1516a and § 1581(c) 
or any other subsection of 1581. Since Commerce’s challenged ac- 
tion lies “outside the scope of any administrative proceeding which 
ultimately would result in a determination reviewable under 19 
U.S.C. § 1516a and 28 U.S.C. § 1581(c), obviously this is the circum- 
stance in which Congress intended that the Court’s residual juris- 
diction could be invoked.”® Ceramica Regiomontana, S.A. v. United 
States, 5 CIT 23, 26, 557 F. Supp. 596, 600 (1983). 

In situations where judicial action is needed as a remedy to en- 
force or encourage compliance with statutory deadlines, i.e., where 
Commerce exceeds the publication deadline in its review proceed- 
ings pursuant to 19 U.S.C. § 1675, such remedy is available by vir- 
tue of this Court’s jurisdiction under §1581(i). American Permac, 
Inc. v. United States, —— CIT ——, ——, 642 F. Supp. 1187, 1192 
(1986). It is clear the Court may exercise its jurisdictional powers 
over this action pursuant to 28 U.S.C. § 1581(i). See, UST, Inc. —— 
CIT ——, 648 F. Supp. 1. Accordingly, this Court need not address 
the jurisdictional claims postulated by plaintiffs under 28 U.S.C. 
§ 1651, the All Writs Act.‘ The Court observes, nevertheless, the All 
Write Act is in aid of jurisdiction but does not confer jurisdiction in- 
dependently. The Court may employ the remedies under this Act in 


The Court of Customs and Patent Appeals commented on § 1581(i) in light of the congressional history: 


Nal ay ge Code Lah pe alll we yeaa poor spt Ay Meg meetiomys Fo den 
from the administration of the antidumping law.” A possible conflict between sections 1581(i) 
seen by Congress and addressed: 


This section [1581(i)) ited the court over those civil actions which arise 
rents end inate canal ae bay bapaniend oo 
currently exists as to the 


As in the case of subsection (a) of 
International Trade not 
cumvent the exclusive 
terminations listed in 
section. Since subsection (i) merely confers 


causes of action, H.R. 7540 does not change 
516A. m - 

However, subsection (i), and in 
ited from civil 
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aid of its equity power, but only when an independent source of ju- 
risdiction exists. 

Concerning plaintiff's request for a writ of mandamus, the Court 
recognizes this is “an extraordinary equitable remedy which should 
be employed to compel the performance of a ministerial duty specif- 
ically enjoined by law where performance has been refused, and no 
meaningful alternative remed[y] exist{s].” Jd. at —— CIT ——, 648 
F. Supp. at 5. 

Defendant maintains the issuance of a writ of mandamus compel- 
ling Commerce to complete and publish the overdue preliminary re- 
sults and administrative 751 reviews prior to their completion is un- 
warranted and would be an interference of this Court in the agen- 
cy’s exercise of its discretionary duties in conducting and finalizing 
the results of administrative reviews. Defendant cites Phillip Broth- 
ers v. United States, —— CIT ——, 630 F. Supp. 1317 (1986), as sup- 
porting its proposition “the time stated [12 months] in 19 U.S.C. 
§ 1675(a) is directory and not mandatory, and the failure to com- 
plete a review on time does not invalidate the review process.” De- 
fendant’s Memorandum in Response to Plaintiffs’ Order to Show 
Cause and in Support of Defendant’s Motion to Dismiss at 25, 
Nakajima All Co., Ltd. v. United States, Court No. 88-02-00079.5 
Defendant also contends plaintiffs have not demonstrated good 
cause to justify the issuance of a writ of mandamus and compel the 
expedition of this case. 

As mentioned above, the Court recognizes the concern it has for 
the questionable delays experienced by defendant in attempting to 
complete its administrative 751 reviews. The Court is cognizant 
these seemingly unexplained delays are a source of frustration, un- 
certainty, and expenditure of resources for plaintiffs. The Court alo 
recognizes the need for Commerce to arrive at its determinations 
with the degree of thoroughness and competency expected of that 
agency. While the agency does not have discretionary power in the 
administration of its procedures, Commerce may not dictate an ar- 


5 Although reserved for decision, this Court notes Phillips addressed a plaintiff's argument that: 
merchandise at issue should been) liquidated by operation of law [19 U.S.C. § 1504(a) (19862 & Supp. 1985)] at 
the ate (elaine plaintiff i was putored bocatee Customs failed to (ten  & Sane. Loe at 
deadline of twelve mon‘ - 


p00 onan bh Sectee onan 
iff seeks to have imposed on ITA. The Court 


ont the Tarif 


Id. at —— CIT ——, 630 F. Supp. at 1323-1324. It appears the relevant language in Phillips does not necessarily support 
defendant's proposition. 
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bitrary time schedule contrary to the intent of Congress to have 
these reviews proceed with expedition. A reasonable time schedule 
must be employed in these instances. Mandamus is an extraordi- 
nary remedy used when no meaningful alternative is available. 
Since defendant has indicated to the Court it will complete the out- 
standing 751 reviews with alacrity, it does not appear to the Court 
that it is necessary to issue a writ of mandamus at this time. The 
Court, therefore, reserves its decision on whether or not to issue a 
writ of mandamus, denies plaintiffs’ application to require defend- 
ant to respond to the complaint on an accelerated timetable and for 
a hearing on the merits, and orders this action shall be continued 
until such time as the necessary procedures to complete the reviews 
have been followed. The Court directs that the parties comply with 
the following schedule: 
(1) Defendant agrees and indicates it can complete its prelim- 
inary administrative review results for y April 29, 
1988, pursuant to the declaration of Commerce’s Director of Of- 
fice Compliance for Import Administration, filed February 19, 
1988, with this Court. feay difficulty is experienced by defend- 
ant in meeting this deadline, defendant shall immediately con- 
tact and inform this Court and the parties involved. 
(2) All parties shall render a status report, concerning the 
progress of the 751 reviews, to the Court on February 29, 1988 


and then render additional reports every two weeks following 
the first report until the resolution of this action. Amicus curi- 
ae ey ae participate and submit its report. 


(3) pective parties shall exchange copies of the above sta- 
tus reports at least 24 hours in advance of filing with the Court. 
The Court encourages the submission of a jointly filed consen- 
sual status report. 

(4) All parties shall appear in open court at the United 
States Court of International Trade, in New York City, every 
thirty days, beginning and including March 25, 1988 at 10:30 
a.m. to report to this Court the status of the action at bar. 

(5) Commerce is directed to make every effort to accelerate, 
within reasonable bounds, its time frame in a the pre- 
liminary and final results of its administrative 751 reviews, ex- 
ercising Commerce’s usual thoroughness and competency. 


Concerning applicant-intervenor’s motion to intervene, it is with- 
in the discretionary powers of this Court, pursuant to rule 24(b) of 
the Rules of this Court, to reserve decision on this motion and to 
grant applicant-intervenor amicus curiae status in this action. 

This Court’s order will be entered accordingly. 





U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 88-28) 
Paciric TRAIL SPORTSWEAR, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-09-01172 


Before DiCar1o, Judge. 


Birch colored ski jackets are properly classified under item 376.56 of the Tariff 
Schedules of the United States. 
[Judgement for plaintiff.] 
(Decided March 1, 1988) 
(Issued for publication March 7, 1988) 


Rode & Qualey (Michael S. O’Rourke) for plaintiff. 

James M. Spears, Acting Assistant Attorney General; Joseph I. Liebman, Attorney 
in Charge, International Trade Field Office, Department of Justice (Barbara M. Ep- 
stein), for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiff challenges the United States Customs 
Service (Customs) classification of birch colored ski jackets, entered 
July, 1985, as “[o]ther men’s or boy’s wearing apparel, not orna- 
mented: [o]f manmade fibers: [njot knit: [ojther: [cloats * * * 
[o]ther,” under item 379.95, Tariff Schedules of the United States 


(TSUS), asserting that the ski jackets are properly classifiable as 
“(glarments designed for rainwear, hunting, fishing, or similar uses, 
wholly or almost wholly of fabrics which are coated or filled, or lam- 
inated, with rubber or plastics, which (after applying headnote 5 of 
schedule 3) are regarded as textile materials: * * * [ojther,” under 
item 376.56, TSUS. The Court has jurisdiction under 28 U.S.C. 
§ 1581(a) (1982) and holds in favor of plaintiff. 

In Pacific Trail Sportwear v. United States, 12 CIT ——, Slip Op. 
88-2 (Jan. 8, 1988), the Court denied motions for summary judg- 
ment made by plaintiff and defendant, finding a trial necessary to 
answer the factual question of whether the coating visibly affects 
the surface of the ski jackets er the meaning of headnote 2(a) of 
Schedule 3, part 4, subpart C, TSUS. 

Based upon the exhibits and testimony presented at trial, the 
Court made a factual determination that samples of coated fabric 
found to be identical to that used to make the birch colored ski jack- 
ets appeared stiffer and did not drape as much as samples of the un- 
coated fabric. 

In Rosenthal Co. v. United States, 81 Cust. Ct. 77, C.D. 4769, 460 
F. Supp. 1246 (1978) aff'd, 67 CCPA 8, C.A.D. 1236, 609 F.2d 999 
(1979), the trial court held that under headnote 2(a), the effect im- 
parted by the coating to the fabric, and not the coating itself, must 
be visible. Noting that the fabric before it had the “appearance of 
stiffness,” the trial court found the fabric to be “coated within the 
purview of the controlling headnote.” Jd., 81 Cust. Ct. at 80, 460 F. 
Supp. at 1248. 
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Since the Court finds the coating on the birch colored ski jackets 
has an appearance of stiffness, the presumption of correctness that 
attaches to Customs’ classification has been rebutted. The coating 
visibly affects the surface of the jackets within the meaning of head- 
note 2(a). 

The Court holds that the birch colored ski jackets are properly 
classified under item 376.56, TSUS, as claimed by plaintiff. Judg- 
ment will be entered accordingly. So ORDERED. 


(Slip Op. 88-29) 
Syva Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-04-00476 


Before Tsouca.as, Judge. 
[Defendant’s motion to dismiss granted; action dismissed.] 
(Decided March 8, 1988) 
Adduci, Dinan, Mastriani, Meeks & Schill, (Jeffrey A. Meeks and Ralph H. Shep- 
pard) for the plaintiff. 
James M. Spears, Acting Assistant Attorney General; Joseph I. Liebman, Attorney 


in Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Michael P. Maxwell) for the defendant. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: The central issue in this matter is whether 
plaintiff's failure to remit interest, which had accrued upon unpaid 
liquidated duties, constitutes a jurisdictional defect in that “all 
charges and exactions” were not paid before plaintiff commenced 
this action. The Court concludes that such an omission is fatal and 
thus, does not have jurisdiction over this action. 


BACKGROUND 


The subject goods were entered in May 1984, and plaintiff 
claimed duty free treatment under item 800.00, TSUS, as American 
goods returned. However, Customs rejected that claim and liquidat- 
ed the entry at the applicable duty rate on December 28, 1984. In 
January 1986, plaintiff paid $9,113.21, reflecting the liquidated du- 
ties assessed, and thereafter initiated this action to contest Cus- 
toms’ refusal to accord a duty allowance for the imported merchan- 
dise. However, on November 29, 1984, one month before the liquida- 
tion, 19 U.S.C. §1505(c) became effective. This amendment 
prescribes the time when liquidated duties are due and provides 
that duties considered delinquent will bear interest from the 15th 
day after liquidation. See 19 U.S.C. § 1505(c) (Supp. II 1984). Prior to 
this revision, no interest was assessed for late payment. 
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Plaintiff has not remitted $1,137.52 in accrued interest assessed 
on the delinquent payment of liquidated duties. It is alleged that 
plaintiff relied on information from a Customs official, who advised 
plaintiff that the new § 1505(c) would only be enforced for new en- 
tries and no enforcement action would be taken on existing entries. 
Defendant alleges, and plaintiff has not refuted, that plaintiff was 
on notice of the outstanding interest owing as reflected in past due 
bills sent by Customs to plaintiff. Defendant has moved to dismiss 
the action for lack of jurisdiction pursuant to USCIT R. 12(bX1). 


DISCUSSION 


Before commencing its analysis of the jurisdictional prerequisites, 
the Court deems it appropriate to briefly discuss two relevant is- 
sues. The first pertains to defendant’s failure to timely answer the 
complaint despite extensions of time. Therefore, on March 30, 1987, 
default was entered against defendant in accordance with plaintiffs 
application pursuant to USCIT R. 55(a). Plaintiff thus sought de- 
fault judgment from the court. Concurrent with its opposition to 
that application, with leave of the court, the government filed a mo- 
tion to dismiss for lack of jurisdiction. Plaintiff subsequently moved 
for judgment on the pleadings. 

The Court decided to enter default judgment against the govern- 
ment in accordance with USCIT R. 55(e), which dictates that: 


No judgment by default shall be entered against the United 
States or an officer or agency thereof unless the claimant estab- 
lishes his claim or right to relief by evidence satisfactory to the 
court. 


In the absence of cases applying USCIT R. 55(e), it is relevant to re- 
fer to those cases construing Fed. R. Civ. P. 55(e) which is identical 
in language to our rule. Consistently it has been held that default 
judgment against the government cannot be granted based simply 
on the failure to file within a prescribed deadline. Mason v. Lister, 
562 F.2d 343 (5th Cir. 1977); Fedor v. Ribicoff, 211 F. Supp. 520 
(E.D. Pa. 1962); accord United States v. Zulli, 418 F. Supp. 252, 253 
(E.D. Pa. 1975). It is essential that plaintiff establish its right to re- 
lief by satisfactory evidence before default judgment may be en- 
tered against the government. See e.g., Poe v. Mathews, 572 F.2d 
137, 138 (6th Cir. 1978). In light of the government’s motion to dis- 
miss for lack of jurisdiction, it is clear that plaintiff has not over- 
come this hurdle and, therefore, the Court set aside the entry of 
default. 

The second preliminary matter involves defendant’s motion to 
dismiss out of time. Plaintiff had urged this Court to exercise its dis- 
cretion to strike some or all of the late pleadings by defendant as 
out of time, in order to reach a just decision on the merits. Nonethe- 
less, the Court is cognizant of the dictates of USCIT R. 12(hX3) 
which permits a jurisdictional question to be raised at any time and 
requires the Court to dismiss the action if such a defect exists. 





120 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 14, APRIL 6, 1988 


“(Questions of jurisdiction may be raised at any time ‘for clearly a 
decision of a court without jurisdiction is a nullity.’” Glamorise 
Foundations, Inc. v. United States, 11 CIT ——, ——, 661 F. Supp. 
630, 633 (1987) (quoting BASF Colors & Chemicals, Inc. v. United 
States, 57 Cust. Ct. 541, 543, R.D. 11195 (1966), aff'd 59 Cust. Ct. 
834, A.R.D. 228 (1967), aff'd 56 CCPA 47, C.A.D. 952, 420 F.2d 763 
(1969)). 

Therefore, in fulfilling its inherent duty to determine the jurisdic- 
tional propriety of the action, pursuant to USCIT R. 12(hX3), the 
Court must address defendant’s motion to dismiss before any dispo- 
sition on the merits. See e.g., Bethlehem Steel Corp. v. United States, 
6 CIT 164, 165, 571 F. Supp. 1265, 1266-67 (1983); Feudor, Inc. v. 
United States, 79 Cust. Ct. 179, 181, C.R.D. 77-13, 442 F. Supp. 544, 
546 (1977) (on a motion to dismiss for lack of jurisdiction, it is inap- 
propriate to resolve an inquiry addressed to the merits of the 
action). 

The government’s motion to dismiss is premised on the failure of 
plaintiff to satisfy the requirements of 28 U.S.C. § 2637(a) (1982), 
which sets forth that an action may be commenced in this court on- 
ly if “all liquidated duties, charges, or exactions have been paid at 
the time the action is commenced.” It is well settled that this 
court’s jurisdiction to entertain a challenge such as plaintiff's 
(under 28 U.S.C. § 1581(a)) is conditioned upon the payment of liqui- 
dated duties, charges, and exactions. United States v. Boe, 64 CCPA 
11, 18, C.A.D. 1177, 543 F.2d 151, 156 (1976); American Air Parcel 
Forwarding Co., Lid. v. United States, 6 CIT 146, 150, 573 F. Supp. 
117, 120 (1983). The terms conferring jurisdiction are mandatory 
and the statute does not afford an opportunity to exercise discretion 
in this matter. Boe, 64 CCPA at 16, 543 F.2d at 155; see NEC Corp. 
v. United States, 806 F.2d 247, 249 (Fed. Cir. 1986). 

The question as to whether this jurisdictional hurdle was satisfied 
arises as a result of the 1984 enactment of subsection (c) to 19 
U.S.C. § 1505, which provides: 


Duties determined to be due upon liquidation or reliquidation 
shall be due 15 days after the date of that liquidation or reli- 
quidation, and unless one of the duties is received by the 
appropriate customs officer within 30 days after that date, shall 
be considered delinquent and bear interest from - 15th day 
after the date of liquidation or reliquidation * 


Pub. L. 98-573, Title II, § 210(a), 98 Stat. 2977 (1984). 

As the liquidated duties were paid more than one year after liqui- 
dation, interest had accrued. The Court will first dispose of defend- 
ant’s argument that plaintiff had failed to pay all liquidated duties. 
The government asserts that plaintiff's failure to pay the accrued 
interest results in an outstanding duty balance as a result of apply- 
ing 19 C.F.R. § 24.3a(c)4), which provides: 
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In the case of any late payment, the payment received will 
first be applied to the interest charge on the delinquent princi- 
pal — and then to payment of the delinquent principal 
amoun 


Yet, this regulation was published in the Federal Register on Oc- 
tober 1, 1986 and its effective date is October 31, 1986. 51 Fed. Reg. 
34954. As this regulation was not in existence in January 1986 
when plaintiff paid the liquidated duties, it does not operate to ret- 
roactively transform monies paid and credited toward duties into 
payments toward interest. 

Thus, the main issue is whether interest may properly be consid- 
ered a charge or exaction. Plaintiff asserts that interest is not a 
“charge” or “exaction” as those terms have special meaning within 
the customs realm and argues that interest is a separate financial 
consideration, distinguishable from such charges as storage or over- 
time charges, and exactions, such as penalties or liquidated 
damages. 

The Court has examined several lexicons in an attempt to discern 
whether “interest” is considered a “charge” or “exaction”. Consist- 
ently, interest is defined as the basic cost, or the price paid, for bor- 
rowing money, or for the use of money. Webster’s Third New Int'l 
Dictionary 1178 (1981); Black’s Law Dictionary 729 (5th Ed. 1979); 
C. Ammer and D.S. Ammer, Dictionary of Business and Economics 
210 (1977). A “charge” encompasses a broad range of meanings in- 
cluding: an obligation or duty, a liability, an expense or the price of 
an object; an entry in an account of what’s due from one party to 
another. 1 West’s Law & Commercial Dictionary in Five La 
237 (1985); Webster’s supra, at 377; Black’s supra, at 211. Finally, an 
“exaction” has been described as the wrongful demand for payment 
under color of official authority, where no payment is due; an un- 
just compulsory levy. Webster’s, supra, at 790; Black’s, supra, at 500; 
accord Carlingswitch, Inc. v. United States, 85 Cust. Ct. 63, 66, C.D. 
4873, 500 F. Supp. 223, 226-27 (1980), aff'd 68 CCPA 49, C.A.D. 
1264, 651 F.2d 768 (1981). 

There is ample support in these sources for concluding that inter- 
est, as an incidental expense to maintaining an unpaid debt, would 
be categorized as a charge; it is an entry in an account of what is 
due from one party to another. There appears no basis for a distinc- 
tion between interest and other account liabilities. While the specif- 
ic question of whether interest is a charge or exaction appears nev- 
er to have been addressed in this court, caselaw has established that 
the imposition of certain fees are charges or exactions, subject to 
protest procedures and judicial review. 

In this vein, charges and exactions are “actual assessments of spe- 
cific sums of money (other than ordinary customs duties) on import- 
ed merchandise.” Alberta Gas Chemicals, Inc. v. Blumenthal, 82 
Cust. Ct. 77, 81-82, C.D. 4792, 467 F. Supp. 1245, 1249-50 (1979). In 
concluding that diversion duties were an exaction, the court in Gen- 
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eral Motors Corp. v. United States, 10 CIT ——, ——, 643 F. Supp. 
1139, 1144 (1986), reasoned that this payment was in fulfillment of 
the importer’s statutory obligation.! Therefore, interest, a monetary 
assessment incidental to the importation of goods, which plaintiff 
must remit pursuant to its statutory obligation, is within the com- 
mon and judicial descriptions of charges and exactions. 

Nevertheless, plaintiff contends that the purpose of the new 
§ 1505(c) was not intended to elevate the assessment of interest to a 
jurisdictional level within the purview of 28 U.S.C. § 2637(a). In 
commenting on the passage of this legislation, Congress explained 
that it was intended to remedy the practice whereby Customs deter- 
mined that increased or additional duties were due, but there was 
no requirement that these sums be paid on liquidation. Neither was 
it necessary that they be paid before the importer protest their as- 
sessment; thus, no interest on such amounts could be assessed. H.R. 
Rep. No. 98-1015, 98th Cong., 2d Sess. 67, reprinted in 1984 USS. 
Code Cong. & Admin. News 4960, 5026. The Congressional report 
further reveals: 


Until Feb 18, 1982, the United States Customs ene 
had based its debt collection responsibilities oe the 2 
tion that “[a] bill for duties, taxes, or other charg ue and 
ae oe upon receipt thereof by the debtor” (19 CFR 24.3(e) ). 
owever, on February 18, 1982, the United States Court of Cus- 


toms and Patent Appeals upheld a decision of the Court of In- 
ternational Trade in the case of United States v. Heraeus-Amer- 
sil, Inc., 671 F.2d 1356. The decision provides that increased or 
additional duties determined to be due on liquidation or reli- 

uidation are ~ ove and pe satan fers A by the importer until either 
the protest period without a protest being filed (90 
days after iperiSation > r reliquidation), or where a protest has 
been filed and denied, the time to a oe the Court of Inter- 
national Trade under 28 U.S.C. 1 has expired (180 days 
after denial). Thus, in the latter sieantien, collection efforts can- 
not be initiated for a minimum of 270 days. 

The effect of the proposed legislation would be to allow Cus- 
toms to take immediate — to collect monies determined to 
be due and payable to the United States. If the duties were not 
paid within the time allotted by this bill, then the importers 
would be assessed interest in accordance with section 306 of 
Public Law 96-304 and regulations to be promulgated by the 
Customs Service. 

Without legislation to overturn the Heraeus decision and 
with the current high interest rates prevailing throughout the 
country, it is anticipated that any normal business entity, legal- 
ly able to delay payment of large sums of money without inter- 
est, would take advantage of that opportunity. 


ene Semiconductors v. United States, 6 CIT 231, 0 wb un ferbentan exoenen t in settlement of 
penalty not a charge or ee ee States, 81 Cust. Ct. 145, C.R.D. HN 78-8, 454 F. Supp. 458 
£1978) Gimposition of a penalty not prohibited from aes Danae eee aren 
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H.R. Rep. No. 98-1015 at 68, reprinted in 1984 U.S. Code Cong. & 
Admin. News at 5027. 

Plaintiff suggests that the proper interpretation of § 1505(c) mere- 
ly sets the date when interest would be payable in the event that 
plaintiff is not successful in its protests or via judicial review. While 
this is certainly consistent, as plaintiff notes, with defendant’s re- 
ciprocal obligation to pay interest on any overpayment by plaintiff 
from the date the duties were paid, that does not resolve the in- 
quiry as to whether the interest must be paid before commencing 
the action. By enacting subsection (c) to § 1505, Congress sought to 
statutorily delimit the time for the payment of duties, and imposed 
upon the importers the consequence of interest for failing to remit 
payment in accordance with this deadline. The Court regrettably 
cannot agree with plaintiff that this does not rise to a jurisdictional 
impediment, for to do so would seemingly frustrate the very pur- 
pose of the statute. As the duties were due on a specified date and 
not paid, plaintiff was charged for the use of that money. As that 
interest charge was not paid prior to commencing this action, the 
prerequisites necessary to invoking this court’s jurisdiction as re- 
quired by 28 U.S.C. § 2637(a) were not satisfied. 

Finally, plaintiff alleges that § 1505(c) is only effective for entries 
liquidated after the effective date of the statute (Nov. 29, 1984) but 
does not apply to its merchandise, which was entered before this 
date. Plaintiff argues that the Court would be giving unlawful ret- 
roactive effect to the statute if it was concluded that the statute ap- 
plies to imports entered before November 29, 1984. 

As the Supreme Court has stated: 


(T)he first rule of construction is that legislation must be con- 
sidered as addressed to the future, not to the past * * * [and] a 
retrospective operation will not be given to a statute which in- 
terferes with antecedent rights * * * unless such be ‘the une- 
quivocal and inflexible import of the terms, and the manifest 
intention of the legislature’. 


United States v. Security Industrial Bank, 459 U.S. 70, 79 (1982) 
(quoting Union Pac. R. Co. v. Laramie Stock Yards Co., 231 US. 
190, 199 (1913)). 

Nevertheless, the Court does not consider there to be any retroac- 
tivity issue. The effective date provision states that the enactment 
of subsection (c) shall take effect on the 30th day after October 30, 
1984 (Nov. 29, 1984). Pub. L. 98-573, Title II, § 214(cX5\A), 98 Stat. 
at 2989. Albeit, this does not specify whether it applies to goods en- 
tered or only liquidated after that date but the legislative history 
does state that the provision will “be effective thirty days after en- 
actment and any pending duties would be due thirty days following 
enactment.” H.R. Rep. No. 98-1015 at 5025-26. This language clear- 
ly contemplates that this amendment was intended to apply where 
duties where already assessed since they “would be due thirty days 
following enactment.” Therefore, there is no basis to conclude that 
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only goods entered after the effective date of the statute would be 
subject to those time limits. As the statute merely prescribes the 
time for payment of duties once the entries are liquidated, and 
since liquidation, the operative event triggering the time for assess- 
ment of interest, occurred after the statute was enacted, there is no 
retroactive application which would deprive plaintiff of any vested 
substantive right. 


CONCLUSION 


Pursuant to 28 U.S.C. § 2637(a), all charges and exactions must be 
paid prior to the commencement of an action. The terms charges or 
exactions include the assessment of interest on the late payment of 
liquidated duties. As plaintiff has failed to remit this amount, the 
Court is constrained to dismiss the action for lack of jurisdiction. 
Thus, defendant’s motion to dismiss is granted and the action is dis- 
missed. So ORDERED. 


(Slip Op. 88--30) 


USX Corp., F/K/A Unrrep States Steet Corp., PLAINTIFF v. UNrrep STATES 
AND U.S. INTERNATIONAL TRADE COMMISSION, DEFENDANTS, AND PROPUL- 


sora Siperurcica, S.A.1.C., DEFENDANT-INTERVENOR 


Court No. 85-03-00325 


Before REstani, Judge. 
{ITC determination remanded.] 
(Dated March 15, 1988) 

USX Corporation (John J. Mangan, J. Michael Jarboe, Craig D. Mallick and Robin 
K. Capozzi) for plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel and 
Timothy M. Reif, United States International Trade Commission, for defendants. 

Mudge, Rose, Guthrie, Alexander & Ferdon (David P. Houlihan, Jeffrey S. Neeley) 
for defendant-intervenor. 


OPINION AND ORDER 


Restani, Judge: Plaintiff, USX Corporation, brings this action 
challenging the final determination of the United States Interna- 
tional Trade Commission (ITC) that an industry in the United 
States was neither materially injured nor threatened with material 
injury by reason of imports of cold-rolled carbon steel plates and 
sheets from Argentina that were sold at less than fair value. Cold- 
rolled Carbon Steel Plates and Sheets from Argentina, USITC Pub. 
1967, Inv. No. 731-TA-175 (March 1987) (Remand Determination). 
The March 1987 determination was the second determination in 
this investigation. The first negative determination, 50 Fed. Reg. 
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5136 (Feb. 6, 1985) was upheld by this court in February 1987 with 
respect to ITC’s findings on like product, domestic industry and con- 
dition of the domestic industry. USX v. United States, 11 CIT ——, 
655 F. Supp. 487 (1987).! Certain other aspects of that determina- 
tion concerning the issues of causation, cumulation and threat of 
material injury were remanded to ITC by order dated February 9, 
1987, for further investigation and analysis. Each of these issues 
will be discussed separately. 


I. CausATION 


In its previous opinion the court rejected ITC’s majority causation 
analysis, stating that ITC’s reasoning was not sufficient to support a 
negative determination. After determining that the domestic indus- 
try was materially injured, ITC concluded that less than fair value 
imports from Argentina were not the cause of material injury, bas- 
ing its conclusion on two factors: First, ITC noted that although im- 
ports from Argentina rose consistently from 1981 to 1984 only 

“minimal market penetration” was achieved throughout the period 
of the investigation. Second, ITC found that while Argentine im- 
ports undersold domestic cold-rolled sheets by margins ranging 
from 5% to 14%, it could not confirm any actual instances of lost 
sales and revenue due to Argentine imports. Id. at 489. 

The court rejected ITC’s analysis of market penetration because it 
“consisted solely of the statement that levels of market penetration 
remained low and stable * * * [w]ithout discussing the significance 
of this trend or its relationship to other facts uncovered in the in- 
vestigation * * *.” Id. at 490 (footnote omitted). The significance of a 
quantity of imports and not absolute volume alone was especially 
relevant in this case, noted the court, given the fact that ITC had 
previously recognized that cold-rolled steel is inherently a price sen- 
sitive and fungible product and that “the impact of seemingly small 
import volumes [and penetrations] is magnified in the market- 
place.” Id. (quoting Certain Carbon Steel Products from Spain, 
USITC Pub. 1331, at 16-17, Inv. Nos. 701-TA-155, -157 to -160, 
-162 (December 1982)).? 

The court rejected the second part of ITC’s causation analysis be- 
cause ITC had relied exclusively upon instances of lost sales and 
revenue to show the effect of Argentine imports on the domestic in- 
dustry after admitting that it had failed to investigate four of seven 
allegations of lost sales and all three reported instances of lost reve- 
nue. The court held that such an inadequate investigation, standing 
alone, could not support a negative determination, given proven 
consistent margins of underselling. Jd. at 491. ITC was ordered to 


1 The like product was found to be cold-rolled carbon steel sheets and plates. The domestic industry is comprised of all 
domestic producers of like product. 
2 A commissioner has raised a concern that the court has required ITC to explain how its various determinations are in 
Fane Se lee soaestanneeeh: Enea Caines eaeiengy OR een ine Ohceenans Senin Soe 


reasoning sup- 
porting a determination is lacking, however, the determination may appear to be arbitrary if Gavel inaeonmiane cum 
ee eee course, 
must be explain: 
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undertake a more thorough investigation and consideration of these 
factors if they were to be the basis of the negative determination. 

The court now has before it the results of the remand. “In order 
for the Commission’s determination to be upheld in this case, the 
court must be able to discern from the determination that a majori- 
ty of the Commission has based its conclusions upon legally suffi- 
cient reasoning.” BMT Commodity Corp. v. United States, 11 CIT 
——, 667 F. Supp. 880, 882, reh’g denied, 11 CIT ——, 674 F. Supp. 
868 (1987), appeal docketed, No. 88-1188 (Fed. Cir. Jan. 22, 1988). 
The causation analyses separately set forth by at least two of the 
commissioners in the four person majority do not satisfy this stan- 
dard of review. Therefore, the court has no alternative but to re- 
mand this action to ITC for analysis that is in accordance with law.’ 
The two analyses found deficient are addressed separately as 
follows. 


A. The Five Factor Causation Analysis 

Plaintiff challenges the approach to causation analysis offered by 
one commissioner which would require ITC to consider five factors 
when determining whether the factual setting of a particular case 
merits an affirmative finding. According to the commissioner, 
“{TjJhe stronger the evidence of the following * * * the more likely 
that an affirmative determination will be made: (1) large and in- 
creasing market share, (2) high dumping margins, (3) homogenous 
products, (4) declining prices and (5) barriers to entry to other for- 
eign producers (low elasticity of supply of other imports).” Remand 
Determination at 14 (citing Certain Red Raspberries from Canada, 
USITC Pub. 1707, at 16, Inv. No. 731-TA-196 (June 1985).‘ 

Applying these factors in the present case, the existence of rela- 
tively high dumping margins was acknowledged along with substi- 
tutable imported and domestic product and downward pricing 
trends, all consistent with an affirmative finding, but it was con- 
cluded that “these factors are outweighed by the absence of barriers 
to entry, and the fact that cumulated import penetration is very 
low, which strongly suggests the absence of unfair price discrimina- 
tion.” Remand Determination at 19-20 (footnote omitted). 

Plaintiff asserts that this approach to causation analysis “disre- 
gards the explicit statutory criteria provided by the Congress for 
the conduct of injury investigations,” and transforms causation 
analysis into a methodology for determining the existence of a new 
unfair trade practice, namely, “unfair price discrimination.” Re- 


In Coppereeld Corp. United States, 12 CIT 
v. 
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sponse of USX Corporation to the Remand Determination of the In- 
ternational Trade Commission (Plaintiffs Brief) at 10 & 13. Alter- 
natively, plaintiff argues that even if the court were to accept this 
approach to causation, “application of that analysis to the facts of 
this case overwhelmingly demonstrates the existence of injury by 
reason of imports.” Jd. at 14. In order to decide whether the opinion 
resting on this analysis is supported by substantial evidence and is 
otherwise in accordance with law, it is appropriate to examine the 
nature and relevance of the two determinative factors in greater de- 
tail, that is, low import volume and no barriers to entry. 

In the previous opinion, the court recognized that import volume 
alone cannot be used to gauge accurately the effect of imports in 
the cold-rolled steel industry. The court directed ITC on remand to 
explain the significance of import volume or its relationship to oth- 
er facts uncovered in the investigation. USX, 655 F. Supp. at 
490-91. The limited discussion of market penetration presented 
here offers no such explanation. Instead, it is stated that, 
“{c]jumulated imports accounted for less than 1 percent of apparent 
U.S. consumption during 1981, then increased to 1.4 percent in 1982 
and 2.0 in 1983 [while] [i}mport penetration was 3.4 percent in Jan- 
uary—September 1984 compared to 1.9 percent in the corresponding 
period of 1983.” Remand Determination at 15. It is then concluded 
that, “[t]he cumulated import penetration of Argentina and Korea 
is very small and not consistent with a finding of unfair price dis- 
crimination.” Id. This conclusory statement does not support a neg- 
ative determination. It leaves unanswered the question of how the 
volume of imports relates to injury, particularly in the sense of the 
third statutory factor, impact on the domestic industry.® The court, 
therefore, is left to examine the fifth factor in the five factor causa- 
tion analysis—barriers to entry—to determine whether it provides 
the missing link. 

An attempt is made in the determination to justify use of the five 
factor test and reliance on barriers to entry, in particular, as the de- 
terminative factor, by equating unlawful dumping with a particular 
form of “unfair price discrimination.” In Red Raspberries, cited in 
this determination in support of the five factor analysis, it is more 
specifically explained that the antidumping statute is intended to 
protect U.S. industry only from unfair price discrimination in the 
form of predatory pricing, as that term is defined in the determina- 
tion. Red Raspberries, USITC Pub. 1707, at 13-14 (citing the legisla- 
tive history of the Trade Act of 1974 (1974 Act), S. Rep. No. 1298, 
93rd Cong. 2nd Sess. 179, reprinted in 1974 U.S. Code Cong. & Ad- 
min. News 7186, 7316). The Red Raspberries determination goes on 
to state that: 


“8 tn determining whether the domestic industry is materially injured by lees than fair value imports, the statute directs 
ITC to consider among other factors— 

© te vhaene of nonin st Ge meters BS of the 

(ii) the effect of Saeed sited States for products, and 

(iii) the impact of such merchandise on ae ieneaneele 
19 U.S.C. § 1677(7XB) aa. 
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Price discrimination can take several forms. The fact that Con- 
gress referred to unfair price discrimination suggests to believe 
that Congress meant some type of predatory pricing. Predatory 
pricing is a form of strategic behavior in which a firm lowers 
the price of its product below the marginal cost of production. 
Such behavior is only rational if the firm expects to be able to 
raise its prices in the future to a level at which it can more 
than recoup the losses it suffers in the present. Thus, predatory 
pricing can only be practiced by firms that have or expect to 
ve market power. 


Red Raspberries, USITC Pub. 1707, at 14-15 (footnote omitted) (cit- 
ing R. Posner & F. Easterbrook, Antitrust, 98-99, 680 (2d ed. 1981)). 
The problem with this position is two-fold. One flaw is that this 
view necessarily makes the intent of a foreign producer the focus of 
the ITC causation inquiry. Another, but not unrelated flaw, is that 
this view seems to assume that the purpose of the antidumping stat- 
ute is to prevent a particular type of “injury to competition” rather 
than merely material “injury to industry.” 

The “injury to industry” versus “injury to competition” distinc- 
tion in international trade laws dates back to the early part of this 
century. The Antidumping Act of 1916 (codified at 15 U.S.C. 
§§ 71-77 (1982)) was enacted by Congress as an unfair competition 
law focusing specifically on the practice of predatory dumping. See 
Hiscocks, International Price Discrimination: The Discovery of the 
Predatory Dumping Act of 1916, 11 Int’] Law. 227 (1977). The 1916 
Act imposed criminal sanctions on anyone importing articles into 
the United States: 


[A]t a price substantially less than the actual market value or 
wholesale price * * * Provided, That such act or acts be done 
with the intent of destroying or rye: Sees industry in the 
United States, or of preventing the establishment of an indus- 


try in the United States, or of restraining or monopolizing any 
nab of trade and commerce in such articles in the United 
tates. 


15 U.S.C. § 72 (1982). Although the Act mentions injury to industry, 
the entire thrust of the statute, including the intent requirement, 
cause it to be recognized as a particular type of antitrust statute. 
See Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 494 F. Supp. 
1190, 1223 (E.D. Pa. 1980), aff'd, in part, reversed, on other grounds, 
and remanded. sub nom., In re Japanese Electronics Products Anti- 
trust Litig., 723 F.2d 319 (3d Cir. 1983), cert. denied 55 U.S.L.W. 
3730 (April 27, 1987) (No. 86-1453); 723 F.2d at 325 & n.4.° 

In the Antidumping Act of 1921, however, Congress inserted an 
injury test considerably more sensitive to conditions in the domestic 
industry. Antidumping Act of 1921, ch. 14, § 201, 42 Stat. 11 (re- 
pealed 1979) (formerly codified, as amended, at 19 U.S.C. § 160(a) 
~ © In an appeal from a separate opinion of the third circuit in that case, the Supreme 


of the Court declined an invitation to re- 
pam a sg es Rta aa are Picea mma at canteen ea 
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(1976)). Likewise, the Trade Agreements Act of 1979 (1979 Act), 
which repealed the 1921 Act and re-enacted its provisions, as 
amended, into the Tariff Act of 1930, states that antidumping du- 
ties are to be imposed only upon a showing that a domestic industry 
is materially injured, threatened with material injury or that the 
establishment of a domestic industry is materially retarded by rea- 
son of less than fair value imports. 19 U.S.C. § 1673 (1982). 

As indicated, the interpretation under discussion of the an- 
tidumping statute reflects a belief that despite the lack of express 
limitation in the statutes, Congress intended that dumping duties 
be enforced only if a certain form of anticompetitive behavior is oc- 
curring. The analysis begins with the assumption that foreign firms 
behave as rational profit maximizers. From this assumption follows 
the statement that: 

[I}f the factual setting in which the unfair i be rts occur does 
not support a finding that there is any gain to be had by unfair 
price rimination, it is reasonable to conclude that any inju- 
ry or threat of injury to the domestic industry is not ‘by reason 
of’ such imports. 


Remand Determination at 13.” To fully comprehend the impact of 
this statement it is important to note the additional comments that 
unfair price discrimination is predatory pricing in the form of pric- 
ing below the marginal cost of production and that no gain can be 
had by such price discrimination unless an exporting firm ultimate- 
ly is able to raise its prices in the U.S. market to take advantage of 
its increased market share. See supra p. 9 (quoting from Red 
Raspberries, USITC Pub. 1707, at 14-15). It is further stated that a 
firm will be unable to raise prices if other nations are capable of ex- 
porting to the U.S. at competitive prices. Under this analysis, gain- 
ful dumping cannot be accomplished and, therefore, proof of causa- 
tion of injury by dumped imports will not exist, unless there are 
barriers to entry of other imports. Thus, contrary to defendants’ ar- 
gument, this fifth factor is not just one of many relevant factors, 
but its absence likely will produce a negative determination in all 
cases relying solely upon the five factor test.® 

The view reflected in the determination rests upon the principle 
that pricing that is above the marginal cost of production cannot be 
said to be contrary to acceptable profit maximizing behavior, as a 
general matter. See R. Posner & F. Easterbrook, Antitrust, 680-686 
(2d ed. 1981);° Barcelo, Antidumping Laws as Barriers to 
Trade—The United States and the International Antidumping Code, 
vc in Red Raspberries, an additional reason was given as to why the absence of like product importa 


of barriers i 
ies in 1985 may have contemplated standards for cumulation 


8 This is demonstrated in this case because only the fifth factor is available to relate volume to price effect and impact to 
produce a negative result. The other factors were were affirmative. 

sala wark bb ee ee sees naa views expressed here, thus 
the court assumes that the definition of marginal cost of et en coe: “change in total 
costs brought about by increasing (or decreasing) output by one unit.” Posner & Easterbrook, supra, 


the 
been held to be contrary to law. 
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57 Cornell L. Rev. 491, 504-06 (1972). Under this view, only pricing 
below the marginal cost of production can be said, with any certain- 
ty, to be uneconomic and anticompetitive. Thus, by asking whether, 
rationally, goods would be priced below the marginal cost of produc- 
tion, the commissioner asks whether the pricing is unacceptably an- 
ticompetitive, not whether it is injurious to the industry in some 
other material way.’ 

In international trade it is the object of an “injury to competi- 
tion” causation test to protect the competitive process itself and not 
necessarily individual competitors. See Barcelo, supra, at 513-17. 
Under the view expressed in the determination, only predation of 
the type described furnishes the requisite causation of injury to 
competition."! The “injury to industry” causation standard, howev- 
er, focuses explicitly upon conditions in the U.S. industry. Id. In ef- 
fect, Congress has made a judgment that causally related injury to 
the domestic industry may be severe enough to justify relief from 
less than fair value imports even if from another viewpoint the 
economy could be said to be better served by providing no relief. 
The court, by finding the test applied here invalid, does not con- 
demn for all cases any inquiry into effects on competition; such in- 
quiry can be a useful way of exploring the causation issue. Such an 
inquiry, however, cannot supplant the inquiry required by statute. 
Thus, any causation analysis must have at its core the issue of 
whether the imports at issue cause, in a non de minimis manner, 
the material injury to the industry which has been found.” 

To avoid confusion regarding the legislative history cited in the 
determination, further comment is needed on the concept of ration- 
al profit maximization. As noted, at the core of the five factor anal- 
ysis is the assumption that all producers act as rational profit maxi- 
mizers. It is not universally accepted, however, that producers of 
goods for export always act in such a manner. In recent years, 
many foreign export industries have been nationalized, or at least 
subjected to increasing political pressures. It has been stated that 
these industries no longer seek to enhance profits as much as they 
attempt to pursue national social goals such as full employment. 
See Fisher, Dumping: Confronting the Paradox of Internal Weakness 
and External Challenge, 1 Mich Y.B. Int'l Legal Stud. 11, 19-23 
(1979). Exporters who do not act as rational profit maximizers 
might be willing to sell at less than fair value even though there is 
no foreseeable potential for gaining an increased market share and 
raising prices. Such behavior could cause permanent, continuing in- 


10 The Supreme Court in Matsushita Elec. Indus. Co. v. Zenith Radio , 475 U.S. 574, Dae tp ie ai “pred- 
successful.” court was concerned with a claim 


to 
States 
other than a rare and unusual occurrence. 
11 Others who favor the “injury to competition” approach might recognize as injurious behavior which does not reach the 
level of predation described. 
12 Defendants argue that ITC has applied the pay te ct dan bo thy See: OG ben, be ie 
causation analysis relates only to injury to com; in the form of predatory pricing as defined here, ITC has ignored its 
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jury to the domestic industry, contrary to the view discussed. The 
commissioner apparently believes that Congress did not intend to 
address any such problem that might exist. 

In support of the rational profit maximizer approach, the commis- 
sioner quotes from the legislative history of the 1974 Act, S. Rep. 
No. 1298, supra, at 179: “importers as prudent businessmen dealing 
fairly would be interested in maximizing profits by selling at prices 
as high as the U.S. market would bear.” Remand Determination at 
12-13. The statement, however, was not placed in the legislative 
history to establish an axiom about the conduct of producers of ex- 
ports or to impose an injury by predation standard. It appeared in 
the context of a general discussion about “technical dumping,” 
which occurs when foreign imports’ margins of underselling exist 
because there is a shortage of supply in the U.S. market. S. Rep. No. 
1298, supra, at 179. By adopting the language of this section out of 
context as support for the entire predatory pricing analysis, the de- 
termination expands the concept of technical dumping to include 
any case in which there are no barriers to entry. The court believes 
that analysis from the point of view of rational profit maximization 
is necessary in many situations, but the seeming acceptance of this 
view by Congress in some instances does not support the application 
of the five factor analysis used here. Even if one agrees that one 
must assume rational profit maximizing behavior, it does not follow 
necessarily that one must also accept an injury by predation stan- 
dard. Rational profit maximizers might engage in behavior which is 
injurious to an industry in a way that cannot be described as preda- 
tory in the sense used here but is nonetheless prohibited by the an- 
tidumping laws. 

As indicated, the commissioner has expressly cited ITC’s Red 
Raspberries determination as a fuller statement of the views ex- 
pressed here. There it is stated that statutory causation factors such 
as volume and pricing data are nothing more than “useful proxies” 
for a “direct inquiry into the intent of a foreign producer [which] 
would be difficult at best.” Red Raspberries, USITC Pub. 1707, at 
16. As stated, it is the 1916 Act which focuses on intent. In applying 
the antidumping law under which this action is brought it is im- 
proper for ITC to place at the center of its causation analysis the in- 
tent of a foreign producer. This inquiry is unavoidable, however, if 
one equates unlawful dumping with unfair price discrimination in 
the form of predatory pricing. Unlike the 1916 Act, there is neither 
a scienter requirement to be found in the statute relevant here, nor 
evidence in the relevant legislative history that Congress intended 
such a requirement. Thus, contrary to the suggestion in defendants’ 
brief, what occurred in this case is not the mere incorporation of an- 
other relevant economic factor into a causation analysis as is clear- 
ly permissible under 19 U.S.C. § 1677(7(B)(C) (1982). Instead, the 
nature of the reliance on the barrier to entry factor has worked to 
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change the focus of the injury investigation in a manner not permit- 
ted by Congress. 
B. Causation Analysis Based on an Elasticity Estimate 


The economic approach to causation analysis offered by another 
commissioner attempts to determine whether the domestic industry 
has been injured by reason of less than fair value imports by look- 
ing specifically at the effects of imports on domestic shipments, do- 
mestic prices and domestic sales in a unique way. 

In order to determine the effect on domestic shipments, it is as- 
sumed that if importers had to pay fair value for the subject Argen- 
tine goods, those goods would be priced out of the U.S. market en- 
tirely and the resulting business would all go to US. firms." Re- 
mand Determination at 28. Using 1983 as an example, this would 
mean that “the 130,000 short tons imported from Argentina would 
have been added to the 12,972,000 short tons supplied by US. 
firms.” Id. at 29 (footnote omitted). From this, it is found that “the 
dumped imports from Argentina reduced domestic shipments by at 
most 1 percent.” Id. 

“{Ajn upper bound for the degree to which dumped imports sup- 
pressed domestic prices” is next calculated using an elasticity of do- 
mestic supply estimate provided by the Department of Commerce’s 
Office of Economics. Jd. According to this estimate, “a 1 percent in- 
crease in domestic price will produce a 3.5 percent increase in the 
quantity supplied by domestic producers.” Jd. at 29-30 (footnote 
omitted). It is then stated that, “[t]his also means that a 1 percent 
increase in demand for domestic product will lead to an increase in 
domestic price of only 0.29 percent (equals (1/3.5) times 1 percent) 
* * * Thus the maximum degree of price suppression in this case is 
0.3 percent.” Jd. at 30. 

Finally, calculating lost sales, it is found that “since dumped im- 
ports reduced domestic shipments by 1 percent and suppressed do- 
mestic prices by 0.3 percent, this means that dumped imports re- 
duced industry sales by only 1.3 percent (1 percent + 0.3 percent).” 
Id. Based on these calculations, it is concluded “that the adverse ef- 
fects on the domestic industry from dumped imports from Argenti- 
na were very tiny * * *. [and] that dumped imports from Argentina 
were not a cause of material injury. Jd. at 31. 

Plaintiff argues that this theoretical economic analysis “ignores 
the statutory indicia of injury,” Plaintiffs Brief at 16-17; that the 
data relied on, namely the report of the Office of Economics, is not 
evidence which may support a final determination, id. at 17-18; 
that this approach “fails to articulate any rational[ ] connection be- 
tween the results of [the] elasticity analysis and [the] negative de- 
termination,” id. at 19; and that unlike prior cases in which eco- 
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nomic analysis of this sort has been approved by the court, this 
analysis “lacks any inherent showing of confidence and was em- 
ployed in a manner which excluded any participation by any of the 
parties to the proceedings below.” Plaintiff's Reply Brief at 17. 
While this approach to causation analysis has the potential for 
explaining, within the confines of the statutory framework and in 
an improved manner, how less than fair value imports affected the 
domestic industry, its utilization here must be rejected because of 
the exclusive reliance on an elasticity estimate which the determi- 
nation does not link to the specific facts of this case. This court has 
approved the use of valid economic models to assist ITC in its causa- 
tion analysis. In Alberta Pork Producers v. United States, 11 CIT 
——, 669 F. Supp. 445 (1987), the court held that ITC may accept 
price elasticity estimates as a reliable indicator for judging the ef- 
fect of imports on U.S. prices. Responding to plaintiff's argument 
that such reliance was misplaced because ITC “did not test the con- 
fidence level of the estimates to determine if they meet a scientifi- 
cally acceptable degree of certainty” id. at 462, the court stated: 


While it is true that “[t]he seen is not required to accept 
data which in the course of ordinary scientific research could 
Pro rly be rejected,” Maine Potato Council v. United States, 9 

460, 462, "617 F. Supp. 1088, 1090 (1985), nothing in the 
seotiihe requires that the Commission reassess data collected 
and accepted in its determination in order to verify its consis- 


tency with some ambiguous level of scientific reliability. 


Id. at 463. As in Alberta Pork, this court does not require that ITC 
establish the accuracy of elasticity estimates to a scientific degree of 
certainty before they may be used, but this does not preclude a re- 
quirement that some threshold degree of reliability be established 
in the record if commissioners are to rely almost exclusively on 
such estimates in fulfilling their statutorily mandated task. 

In Alberta Pork, the court concluded that ITC’s reliance on price 
elasticity estimates was reasonable and in accordance with law, 
“{iIn light of the documented relationship between hog supply and 
prices * * *.” Id. Before deciding to rely on these estimates, ITC 
heard expert witnesses representing both parties testify “that in- 
creased Canadian supplies helped depress U.S. swine prices.” Id. at 
462-63. ITC also accepted estimates submitted by both sides’ ex- 
perts and ultimately chose to rely on a “range of elasticity esti- 
mates * * * ‘because the complexity of economic relationships and 
the problems of econometric estimation makes it impossible to ob- 
tain a precise estimate.’” Id. at 462 (citation omitted). This expert 
testimony and adversarial participation in the administrative proc- 
ess below helped assure the basic reliability of the estimates subse- 
quently relied on. 

By contrast, the in present case, as plaintiff notes, “the parties 
were not permitted to participate—by review, comment or other- 
wise—in the economic evaluation and the elasticity derivations em- 
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ployed * * *.” Plaintiff's Reply Brief at 18. This particular elasticity 
analysis was applied to this product for the first time on remand 
and was done without seeking input from any of the parties. See Id. 
The basic reliability of the elasticity estimate is, therefore, being ad- 
dressed for the first time on the occasion of judicial review. 

Having thoroughly examined the record before this court, it ap- 
pears as if the source of this estimate is questionable at best. The 
estimate is taken from a study published in 1981, which seems to be 
based on data compiled between 1956 and 1976. Confidential Record 
Document Number (CR) 17, at 24 n.3.& 28 n.1 (supplemental analy- 
sis by the Office of Economics, citing R. Crandall, The U.S. Steel In- 
dustry in Recurrent Crises (Brookings, 1981)). It is at least an open 
question as to whether data compiled for periods which were de- 
cades prior to this investigation can reliably be used to establish as- 
sumptions about the state of the current steel industry given subse- 
quent advances in technology and other changes in the industry. 
This question cannot be ignored by ITC if the elasticity estimate is 
to control the result. Furthermore, the 3.5 estimate relied upon re- 
fers to the carbon steel industry in general and nothing in the 
record indicates why an estimate for the industry in general may be 
used to reach conclusions regarding only one segment of that indus- 
try—cold-rolled plates and sheet. CR 17, at 28 n.1. In addition, it is 
only one of a number of elasticity estimates mentioned in the 
record and no explanation is offered by the commissioner as to why 
it is the best one. 

In Alberta Pork, though the court approved the use of elasticity 
estimates in general, it rejected the use of estimates that did not de- 
scribe the specific product under consideration. Presented with a 
record that was “at best ambiguous as to whether [elasticity esti- 
mates] were derived from changes in live swine and/or pork or only 
live swine [prices],” 669 F. Supp. at 463, the court remanded the ac- 
tion to ITC for a determination as to whether the estimates were 
only for live swine. Id. at 464. If a commissioner finds it appropriate 
to address causation analysis in this case by means of a mathemati- 
cal equation, that commissioner must provide the court with an ex- 
planation of why the factors in this equation are reliable in terms of 
the case at issue. Furthermore, unlike Alberta Pork where elasticity 
estimates were used only in evaluating price effects of subject im- 
ports, the estimate has been used here to calculate both price effects 
and impact on domestic industry. The very centrality of the esti- 
mate to the causation analysis reinforces the need for explanation. 
The fact that assumptions favorable to the domestic industry have 
been incorporated into the calculations will not save an analysis 
flawed at its core. 

Finally, even if the court were to assume that the elasticity esti- 
mate used was a reliable indicator for this case, this analysis is still 
in need of further explanation before the court can conclude that it 
is based upon substantial evidence and in accordance with law. Par- 
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ticularly puzzling is the methodology for calculating lost sales. 
Rather than relying on specific evidence of lost sales, the commis- 
sioner employs a single equation.'* See supra p. 18 (quoting Remand 
Determination at 30). Presumably, there is a coherent explanation 
of the derivation of the equation which could be set forth. Until 
such equations are accepted as the everyday subject of antidumping 
decisions, however, they must be explained for the benefit of the 
parties and the court. Furthermore, there would appear to be some 
alternatives to analysis of the impact of imports apart from reliance 
on anecdotal lost sales data or the untested universal equation uti- 
lized here. Where the equation is so central to the conclusion, relat- 
ing it to some data from the actual case under investigation (in ad- 
dition to import volume), and allowing the parties to comment on it, 
would seem prudent. Thus, at least two of the four opinions consti- 
tuting the majority are legally flawed and not based on substantial 
evidence. 


II. CumuLation 


As indicated in the court’s previous opinion, while cumulation 
was not statutorily mandated in investigations commenced prior to 
the Trade and Tariff Act of 1984 (1984 Act), it might nonetheless be 
arbitrary and an abuse of discretion for ITC to refuse to cumulate 
where the conditions of trade indicate cumulation would be appro- 
priate. USX, 655 F. Supp. at 491-92. With a single exception,” the 
commissioners have elected on remand, as in the previous determi- 
nation, not to cumulate the imports from Argentina with those 
from any other country. Rather than focusing on the conditions of 
trade in all instances, a majority of commissioners have cited a 
number of other reasons in support of their decisions not to cumu- 
late Argentine imports with imports from Brazil, South Africa and 
Spain.!* These reasons are discussed below. 

Defendants state that: 


Under pre-1984 law, it was well-established Commission prac- 
tice not to cumulate imports that were the subject of an investi- 
oie (i) in which the Commission had determined that an in- 

ustry in the United States was not materially me retry or 
threatened with material injury by reason of the subject im- 
ports, (ii) that had been terminated prior to the issuance of a fi- 
nal determination by the Commission or (iii) in relation to 
which the petition had been withdrawn. 


Defendants’ Brief at 63. Defendants note that it is not appropriate 
to cumulate in these situations, “because the subject imports had 
not been and would not be finally determined to be materially inju- 


commissioner notes some evidence of record that might show lost sales due to lees than fair value imports. She 
and of causation.” Remand Determination at 30. 
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rious to a U.S. industry and were not the subject of a pending inves- 
tigation.” Id. at 64.!’7 Additionally, a number of commissioners 
refuse in this case, and have refused in past determinations, to 
cumulate imports that are already the subject of an order imposing 
duties under the antidumping or countervailing duty statutes, rea- 
soning that once duties are levied these imports “cease being un- 
fairly traded.” See id. at 68. 

In the present case, antidumping investigations were commenced 
against South Africa, Spain, and Argentina, among others, in re- 
sponse to plaintiff's petition. Carbon Steel Products from Argentina, 
Australia, Finland, South Africa, and Spain, 49 Fed. Reg. 6,808 
(Feb. 23, 1984). Plaintiff chose to withdraw its petitions with respect 
to imports from South Africa and Spain in order to facilitate entry 
into Voluntary Restraint Agreements (VRA) with those countries.!® 
At the times the petitions were withdrawn, the imports of both 
countries had been the subject of an affirmative ITC preliminary 
determination. Carbon Steel Products from Argentina, Australia, 
Finland, South Africa, and Spain, 49 Fed. Reg. 13,442 (Apr. 4, 
1984). The Spanish imports were also the subject of an affirmative 
ITA final less than fair value determination. Carbon Steel Products 
from Spain, 49 Fed. Reg. 48,582 (Dec. 13, 1984). 

It is the position of several commissioners that once petitions are 
withdrawn, imports covered by those petitions are fairly traded and 
cease to be candidates for cumulation in the subject investigation. 
E.g. Remand Determination at 7. Furthermore, defendants state: 


it would be inconsistent for a petitioner, such as USX, that had 
withdrawn a petition (and thereby avoided the risk of a final 
negative determination by the Commission) in order to obtain 
the perceived benefits of a VRA, to argue at some later date 
that the imports covered by the withdrawn petition should be 
cumulated because the Commission might have issued a final 
affirmative determination of injury in an earlier case. 


Defendants’ Brief at 65. 

Plaintiff also argues that ITC acted in a manner contrary to law 
when it refused to cumulate imports from Brazil with respect to 
which ITC had rendered a negative injury determination in Septem- 
ber 1984. See Cold-Rolled Carbon Steel Sheet from Brazil, USITC 
“TT The court does not address the standard applicable to actions governed by the 1984 Act which contains a provision 

ion, on a different basis than that discussed here, of imports “subject to investigation.” 19 U.S.C. 
ing South African imports in May 1984, 49 Fed. Reg. 23,670 (Jun. 7, 1984), and its 
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Pub. 1579, Inv. No. 731-TA-154 (September 1984). (In support of 
this decision, several commissioners conclude that imports subject 
to a previous negative injury determination may not be considered 
unfairly traded and are, therefore, inappropriate candidates for cu- 
mulation. Plaintiff contends that the negative ITC determination is 
irrelevant to the decision whether to cumulate and that cumulation 
is justified based on the determination that the imports were sold at 
less than fair value. 

As indicated, plaintiff does not dispute that the cumulation doc- 
trine should be applied to analyze the hammering effect of less than 
fair value or subsidized imports only, but argues that ITC’s conclu- 
sion that imports are fairly traded when the domestic industry 
withdraws its petitions shortly before a final determination, or 
where the imports were subject to a previous negative injury deter- 
mination, is “an abuse of discretion, inconsistent with the purpose 
of the [cumulation] doctrine and contrary to basic common sense.” 
Plaintiffs Reply Brief at 26. “[Flor the purposes of a cumulation 
analysis,” plaintiff contends, “if the imports which are candidates 
for cumulation have been found to be unfairly traded by [ITA], the 
propriety of cumulation is determined solely by the existence of a 
factual connection between the candidates for cumulation and im- 
ports subject to the instant investigation.” Jd. at 28. 

In order to resolve this dispute, the court must answer two ques- 
tions. First, when may imports be considered “unfairly trad 
that they may be considered as candidates for cumulation analy- 
sis?” Second, under what circumstances do such candidates cease to 
be appropriate subjects for cumulation? As stated in the previous 
opinion, “[c]lumulation is a method of assessing the volume and 
price effects of imports from a particular country by examining the 
volume and effect of imports from that country together with like 
imports from other countries.” USX, 655 F. Supp. at 491 n.5. It is 
not in dispute that it is only appropriate to cumulate unfairly trad- 
ed imports. Plaintiff apparently accepts the concept that if injury 
could be established by cumulating all imports, whether unfairly 
traded or not, then injury could be found to be caused by fairly trad- 
ed imports. Such a result would seem to be contrary to both the let- 
ter and spirit of the antidumping laws, which require a causal link 
between unfairly traded imports and material injury to domestic in- 
dustry before remedial measures may be taken. 19 U.S.C. § 1673 
(1982). 

A requirement that cumulated imports be unfairly traded is not, 
however, a requirement that all imports cumulated be causes of ma- 
terial injury if considered independently. This distinction is funda- 
mental. Whether or not imports are unfairly traded for the purpose 
of cumulation analysis is not and cannot be the same inquiry as 
whether or not imports have been traded in violation of the an- 


® Plaintiff appears to utilize the — ee. Saag: ete dane ney ini athena yaa 
wn tie nit dliae teas mote ee injury. For 
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tidumping provisions of the Act. A decision to cumulate cannot be 
predicated on a determination that imports from a particular 
source are by themselves a cause of material injury precisely be- 
cause it is the purpose of cumulation doctrine to allow causation of 
material injury to be established in cases where the cumulated 
sources are not capable of being found injurious when viewed inde- 
pendently. Circular reasoning regarding this issue has been express- 
ly rejected by this court on several occasions, most recently in 
Fundicao Tupy S.A., et al. v. United States, 12 CIT ——, Slip Op. 
88-3, at 7 (Jan 12, 1988) (three-judge panel), appeal docketed, No. 
88-1233 (Fed. Cir. Feb. 11, 1988). Thus, failure to consider cumula- 
tion if a negative injury determination has been made, where cumu- 
lation with the imports under investigation here was not addressed 
and rejected in the other proceeding, presents logical problems. To a 
lesser degree, a similar problem also exists with regard to with- 
drawn petitions. 

It would appear that as a simple matter of logic, any imports 
which are found to be unfairly traded during the period of investi- 
gation, in the sense of an affirmative ITA less than fair value or 
subsidy determination, should be candidates for cumulation, wheth- 
er such imports are the subject of a negative injury determination 
or a withdrawn petition.” As the purpose of cumulation is to avoid 
a negative injury determination when unfairly traded imports from 
various sources together injure an industry, it follows that the few- 
er limitations which are put on eligibility for cumulation the more 
likely would be the certainty of avoiding improper negative injury 
determinations. On the other hand, as everyone agrees, causation 
analysis is not an exact science. Thus, too broad a use of cumulation 
might result in some improper affirmative injury determinations. 

Plaintiff has not cited any case in which ITC cumulated imports 
subject to negative injury findings or withdrawn petitions. Defend- 
ants, however, have cited several cases in which ITC has acted as it 
has here.” 

It is admitted that prior to 1984 cumulation was a general con- 
cept accepted by ITC. The parameters of the doctrine of cumulation, 
however, were ill-defined. If one accepts the view that cumulation 
was a non-statutory expedient to avoid a series of negative decisions 


21 It is te for ITC to decline to cumulate imports with respect to which ITA has made no determination prior to 
as it cannot be said and will not be determined, that such 


those im; was withdrawn. statement that “Commerce * * ° issued (an) affirmative 
one ] (wit ssapest be Sects Adbieoms mapecteh ts Mavch of 2008" te testrvesh. Rd et 0 See, 49 Fed. 
(Jun. 7, 1! 
Defendants have ci Ne ee eee ee Raden Cah ton re 
ne a previous negative injury determination, Potassium Chloride from U. 
Pub. 1656, at 7 n.27, No. YS1-TA-I87 (March 1986), and other pre-1964 Act investigations in which ITC 
imports but did not because of withdrawn petitions. See, eg., 
ree Cm; 
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where material injury was caused by a combination of imports from 
various sources, ITC would seem to be at liberty to define a reasona- 
ble scope to the pre-1984 doctrine of cumulation. As ITC created the 
doctrine, ITC could limit it in a non-arbitrary manner that is not in- 
consistent with the basic purpose of cumulation. Although defend- 
ants have stated the permissible scope of the doctrine too narrowly, 
some limits involved here are acceptable. It was not arbitrary or un- 
reasonable to decline to cumulate imports in this investigation with 
those from investigations where agency determinations, particular- 
ly as to the less than fair value or subsidy aspect,” are not subject 
to testing by judicial review because petitions are withdrawn or 
negative injury determinations are unchallenged.” 

Some Brazilian imports, however, may remain viable for cumula- 
tion purposes because the conclusiveness of ITA’s subsidy determi- 
nation in the countervailing duty investigation was not negated by 
the unchallenged finding of lack of causally related injury by ITC in 
the antidumping investigation.» To say that the negative injury de- 
termination in the antidumping case prevents cumulation is both to 
ignore cross cumulation and to read the negative injury determina- 
tion in the antidumping case incorrectly as a decision resolving the 
issue of cumulation with Argentine imports.” 

Two commissioners did reach the next stage of analysis and found 
that Brazilian imports exhibited different trends in the U.S. market 
distinct from those of other countries’ imports. As the court stated 
in the previous opinion, under pre-1984 law these distinctions alone 
may justify a decision not to cumulate, provided such trends reflect 
actual differences in the way imports affect the domestic market. 
USX, 655 F. Supp. at 492. As there is no legally sustainable majori- 
ty on this point, Brazilian imports covered by the countervailing du- 
ty determination must be addressed on remand.”’ 

Plaintiff also challenges ITC’s decision not to cumulate imports of 
Argentina with those of Korea. Two commissioners base their deci- 
sions not to cumulate on differences in import trends, pricing pat- 
terns and geographic markets served. These distinctions properly 
justify a decision not to cumulate Argentine and Korean imports. A 
third commissioner declines to cumulate the Korean imports be- 
cause of a subsequent ITC determination that those imports 
threatened material injury but did not cause it. 


38 Defendants’ counsel limited its argument on this point to the lack of final affirmative injury determinations. The com- 
missioners’ concerns seem to cover all phases of the investigation. 

In ‘Rolled Carbon Steel Sheet from Brazil, USITC Pub. 1579, Inv. No. 731-TA-154 (September 1984), it does not 
appear that petitioner, United States Steel argued that the subject from Argentina should 
be cum with less than fair value imports 
ative injury determination, it voluntarily 
States, No. 84-11-01589 (CIT Oct. 21, 1985) (order of dismissal). 
% TTC reached 
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Defendants argue that the subsequent threat determination es- 
tablishes that the Korean imports had not actually caused any inju- 
ry and that it would be inappropriate to cumulate “actual blows” 
with “potential blows” that did not land during the period investi- 
gated. Defendants’ Brief at 80. Plaintiff responds that ITC may not 
base its decision not to cumulate on a threat determination which 
occurred after the subject investigation, and that cumulation was 
proper in light of ITA’s determination that these imports were un- 
fairly traded during the entire period of the instant investigation. 
Plaintiff's Brief at 40. 

Assuming arguendo that the court accepts plaintiffs view as to 
what information may be considered on remand, the information 
relevant to the Korean threat determination was available prior to 
the original determination here. Implicit in defendants’ explanation 
of the commissioner’s decision is the concept that imports which on- 
ly threaten injury affect the domestic market differently from im- 
ports which actually injure. The court is unclear, however, as to 
what the commissioner means in citing to a statement rejecting cu- 
mulation in arriving at a threat determination as opposed to cumu- 
lation of threatening and actually injurious imports. Remand Deter- 
mination at 35 (citing Certain Welded Steel Pipes and Tubes from 
Turkey and Thailand, USITC Pub. 1810, Inv. No. 701-TA-253 (Feb- 
ruary 1986)). Thus, the issue of cumulation of Korean imports has 
not been resolved properly. 


In sum, Mexican, Spanish and South African imports need not be 
a part of cumulation analysis. Cumulation of Brazilian imports sub- 
ject to a countervailing duty determination and Korean imports 
must be addressed further. 


Ill. Tureat or MArTertAt INJuRY 


In the previous opinion, the court held that “ITC’s failure to re- 
quest production capacity data for 1984 prevented it from perform- 
ing a thorough analysis on the question of material threat.” USX, 
655 F. Supp. at 498. Consideration of the most recent capacity utili- 
zation data was essential, reasoned the court, because of ITC’s al- 
most exclusive reliance on this data in formulating its negative 
determination. 

Pursuant to the court’s instruction, ITC collected new evidence 
regarding Argentine production capacity utilization for 1984. The 
data showed a relatively small drop in capacity utilization, thus 
suggesting that Argentine producers lacked the ability to further 
invade the U.S. market so as to threaten imminent harm.” ITC con- 
cluded that this additional information confirmed their original 
negative finding with respect to threat. 

Plaintiff argues that the capacity utilization data relied on by ITC 
is “inherently suspect,” Plaintiff's Brief at 47, and that ITC erred in 
failing to rely instead on certain data which plaintiff submitted. Jd. 


% This issue is separate and distinct from the issue of whether present material injury was caused by Argentine imports. 
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at 49. An examination of the record and ITC’s decision based upon 
that record indicate these arguments are ill-founded. 

In support of its accusation that the capacity utilization data re- 
lied on was “inherently suspect,” plaintiff claims that the nature of 
a threat investigation demands a review of quarterly data because 
“only capacity utilization data for the most recent period will per- 
mit a true evaluation of a real and imminent threat.” Id. at 48. 
Plaintiff argues ITC erred in relying on annual figures submitted 
by counsel for Propulsora. 

As defendants note, “the line of argument presented by USX has 
been rejected repeatedly by this Court and should be rejected again 
in this case.” Defendants’ Brief at 91. ITC is given broad discretion 
in setting the time frames for its analysis and these circumstances 
in no way mandate the quarterly analysis preferred by plaintiff. 
E.g., American Spring Wire Corp. v. United States, 8 CIT 20, 26, 590 
F. Supp. 1273, 1279 (1984), aff'd sub nom. ARMCO, Inc., et al. v. 
United States, 760 F.2d 249 (Fed. Cir. 1985). Furthermore, reliance 
on customary annual data is especially warranted in this case given 
seasonal fluctuations in production levels which would likely skew 
the reliability of quarterly figures.” 

Plaintiff finally argues that ITC’s negative determination regard- 
ing threat of material injury cannot be upheld in light of evidence it 
submitted to ITC which “unequivocally demonstrated the existence 
of significant excess production capacity among Argentine produc- 
ers of cold rolled sheets in 1984.” Plaintiffs Reply Brief at 34. The 
court disagrees. Although the Mercado article, supra n.29, provides 
a general overview of the problems facing the Argentine steel in- 
dustry in early 1985, it does not, along with the other public infor- 
mation submitted by plaintiff, provide sufficient evidence to find 
that ITC’s conclusion, drawn from sufficiently recent data collected 
specifically on the products under investigation in this case, was not 
based on substantial evidence. 

This matter is hereby remanded to the ITC for further considera- 
tion consistent with this opinion. ITC shall file its decision on re- 
mand within 45 days hereof. Plaintiff will have 15 days from filing 
to respond. Defendants may reply within 10 days thereafter. 

So ORDERED. 
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